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l. KEYNOTES

RAMASWAMY R. IYER, WATER: FROM PROBLEMS AND |ISSUES TO
QUESTIONS OF LAW

1. /ntroductory

One way of approaching water law studies would be to start by looking at the water laws of
various countries (South Africa, Australia, New Zedand, the USA, etc), including
international documents such as the Barcelona Convention, the Helsinki Rules of the 1960s,
the UN Convention of 1997, judgments of the International Court of Justice, and so on, and
undertake a detailed analytica and comparative study of that material. An alternative
approach would be to start from divergent perceptions of water, the problems, issues and
conflicts that have emerged, the diagnoses and policy prescriptions that have been put
forward, and the debates that have taken place in international gatherings, and examine what
legal issues arise in these contexts and need further study or research. | propose to adopt the
second approach.

At the outset, let me say (@) that my objective is to set forth the questions that need
consideration and not to provide answers; (b) that | shall merely signpost the territory,
leaving detailed discussion to later sessions of this conference; and (c) that the kind of broad
tour d'horizon that | am attempting will necessarily include some statements of the
elementary and the obvious, or what may seem so to some of you.

| shall base my remarks largely on Indian experience, but | hope that they will have a
relevance beyond that context.

2. Nature of Water

Broadly speaking, one encounters three views or perceptions of water. First, there is the view
of water as a basic life-support substance, and therefore a basic need and a basic right. In
India, the right to (drinking) water is a part of the fundamental right to life through judicial
interpretation. In the UN system, water was for long recognized as a human need but not as a
human right, but it is now so recognized. There are aso the related Millennium Devel opment
Goals. The recognition of a certain right will of course imply a corresponding responsibility
on the part of the state and/or civil society.

Secondly, there is the view (of which the World Bank, IMF, ADB, etc, are strong advocates)
that water is an economic good, i.e., a commodity like any other, subject to market forces.
That view favours a reduction in the role of the state, the growth of water markets, the
privatization of water services, economic pricing based on the principle of ‘full cost
recovery’, and so on.

Thirdly, there is a body of opinion (held by civil society groups, NGOs, socia activists, and
so on) that regards water as a Common Pool Resource to be managed by the community. This
view is against both excessive state control and undue corporate intrusion. It also generally
favours local action rather than centralization. It reects the view of water as a tradable
commodity and the idea of privatization of water.



There are other aspects or dimensions, such as the historical, cultural, aesthetic, religious, and
so on, that | shall not go into here.

It is clear that there are conflicts among the various positions that | have outlined. Is it
possible to weave these divergent perceptions of water into some kind of a coherent whole
that holds together? That seems highly problematic. Can water be regarded both as a
fundamental right and also as a tradable commodity subject to market forces? (Incidentaly, a
guestion for consideration would be whether the fundamental right to water should be
explicitly stated through a constitutional amendment.) It is clear that the right to water as a
part of the right to life cannot be traded in. However, water is also used for economic activity
such as agriculture, industry, etc; and we are talking about large quantities here. Big hotels
have to contract for large supplies of water for the rooms (drinking, washing, showers,
toilets), the kitchens, the laundry, the gardens, the swimming pool, etc; and hotels are
obviously commercia establishments. The bottled water and soft drinks industries draw large
quantities of raw water from surface water sources or groundwater aquifers, and discharge
waste-water into soil, water or the sea. Can we say that the right to water should rank higher
than water rights (which are economic or contractual rights); that water for life should take
precedence over water for economic/commercial uses; and that water for profit (if that ideais
acceptable at all) should not cut into or put at risk water for life? These questions may need
substantive discussion from a policy perspective; in the present context | am merely raising
the question of the legal implications of the different views and perceptions of water and the
possibility or impossibility of integrating and incorporating them in a coherent set of laws.

3. Ownership of Water

That leads us to the question of ownership: who owns water? This divides into three sub-
guestions regarding the ownership of (@) flowing surface water (rivers, tributaries, and
streams); (b) other surface water-bodies (Iakes, tanks, ponds); and (c) groundwater. Roughly
speaking, ignoring complexities and nuances, there are three broad legal views corresponding
to those three divisions. (a) A widely held view is that water (like air) belongs to what is
known as the ‘negative community’, that there is no ownership of flowing water, and that
there are only use rights in respect of it. (b) On surface water bodies such as ponds, small
lakes, and so on, many hold that these are common pool resources that belong to the
community as a whole. Indeed, such a view is often asserted about water in general, as a
natural resource. (c) In the case of groundwater, the concept of private property comes into
play, because (under Indian law) the ownership of land carries with it the ownership of the
water under the land; water is chattel to land.

While the position in respect of groundwater has the backing of formal law, the other two
positions are by no means definitive or universal. On flowing water, there is the doctrine of
riparian rights, backed by a large number of judicial decisions. Riparian rights may be use
rights, but are often claimed as if they were ownership rights. The state for its part tends to
claim the ownership of flowing water; such a position is implicit or even explicit in some
laws at the State level in India. In the case of small, local surface water bodies, the doctrine of
community-ownership of common pool resources is doubtless often advanced and commands
a considerable degree of acceptability, but its grounding in formal law isfar from clear.

The state has undoubtedly certain responsibilities in relation to water. It has to ensure the
non-denia of the fundamental right to water to any citizen or group of citizens; promote
fairness and social justice in the use and sharing of water; obviate or resolve conflicts;
regulate the use of water from diverse sources, protect water sources and systems and foster



resource-conservation; where necessary, undertake the provision of the ‘water infrastructure’
(to use the language of the World Bank); keep a watchful eye on water-quality; enter into
treaties or agreements with neighbouring countries over common river systems; and enact
legislation for some of these purposes. In order to enable it to do all this, itsrole in relation to
water has to be defined by law. If the idea of ‘eminent domain’ of the state, which has been
guestioned by many, were to be abandoned or substantially modified, what shall we put in its
place to enable the state to perform its various functions?

One answer is ‘the public trust doctrin€e', i.e., the view, stated occasionally in court decisions
and argued by some civil society institutions and academics, that water and other natural
resources are not owned by the state but held by it in trust for society. This doctrine enables
the state to do the various things that it needs to do without claiming ownership or asserting
dominance. It is part of the law in some Statesin the USA.

It is not only the state that has responsibilities. The community or civil society also has to
play a part in the achievement of objectives such as fair sharing, justice (inter-group, inter-
species, inter-generational), conflict-avoidance, conflict-resolution, resource-conservation,
harmony with nature, and so on. The ‘community’ and ‘civil society’ are things that all of us
— NGOs, academics, even politicians and governments (but perhaps not many bureaucrats!) —
like to talk about; the terms have a certain resonance. Unfortunately, formal law, at least in
India, provides little support to them. We must recognize that formal law (as perceived and
practised by the state and its ingtitutions) and community initiatives (and the appea to
customary law and civil society institutions) do not go well together. The former is not only
not hospitable to the latter, but is often positively hostile. Community initiatives started with
the best of intentions and for laudable purposes can unwittingly run counter to the formal law
of the statute books. If it is the policy of the state to promote such initiatives, as is often
stated, then the formal law will have to be changed to support the role of civil society, and an
effort made to harmonize formal law and customary law.

Against that background, several useful and important areas of legal study and research
emerge, including the following: the acceptability of the idea of ‘ownership’ of water, and in
particular, that of private property in water; whether state ownership of natural resources
should be replaced by the public trust doctrine; whether use rights can be made tradable; how
responsibilities should be shared among the state, civil society, corporations, public
ingtitutions, and individuals, and whether a sound relationship among these can be facilitated
by formal law; whether regulation necessarily means state control, and whether the
alternative of regulation by the community is feasible; and so on.

As | mentioned at the outset, my purpose is mainly to highlight questions and not offer
answers. Without departing from that self-imposed discipline, let me put forward a few points
for your consideration.

While the idea of private or even state ownership of water as a natural resource seems to me
guestionable, the ownership of water is indeed recognized in certain contexts. Speaking
subject to correction, | believe that in Islamic law water held by someone in avessel is owned
by that person. | do not know whether by analogy water held in reservoirs behind dams can
be said to be owned by the state, or whether water held in storage tanks by a water-supply
system (public or private) belongs to that system. However, water-users have to pay for
irrigation water from canals, and all of us have to pay the Delhi Jal Board or other similar
organization for water supplied to us. Again, we sometimes buy water from private tankers.
Does that relationship of supply and payment imply the ownership of water by the supplying



agency? It seems clear that a supplying agency must have water to supply, and some degree
of control over that water. However, when the Madhya Pradesh (later Chattisgarh)
Government leased out a 20-km length of the river Sheonath to a private corporate body for
water-supply purposes, there was an understandable public outcry. The question arises in
what contexts the idea of ownership is acceptable, and at what stage or in what forms it
ceases to be acceptable, and why. 1 think that this needs careful study.

Secondly, it seems to me the public trust doctrine must not merely apply as between the state
and civil society, but also as between present and future generations, between humanity and
other forms of life, and between humanity and Nature in general. | venture to suggest that the
doctrine needs to be widened and given an ecological / philosophical underpinning.

Thirdly, all water constitutes a unity, and what we do in relation to one form has its impacts
on and consequences for other forms as well. It follows that we cannot have different,
fragmented and divergent laws applying to different forms of water, for instance,
groundwater and surface water.

However, groundwater presents special problemsin India, and let me spend a few minutes on
that subject.

4. Groundwater

Under Indian law, the ownership of land carries with it the ownership of the groundwater
under it, subject to regulation and control by the state. It has been said that groundwater is
attached, like a chattel, to land property, and again that there is no limitation on how much
groundwater a particular landowner may draw (Chhattrapati Singh 1991 and1992). It follows
that only those owning land can have rights over groundwater; the landless (including
communities, tribal and other, who may have been using certain natura resources for
centuries) can have no such rights. Further, this legal position leads to inequities of various
kinds. Water markets tend to emerge in the context of groundwater extraction through
tubewells and borewells, and they serve some useful purposes, but there are dangers of
unsustainable extraction as also of inequitable relationships between sellers and buyers. A
rich farmer can install power-driven tubewells or borewellsin hisland and their operation can
make dugwells in the neighbourhood run dry; he can sell water so extracted to his poorer
neighbours even though the water may come from a common aguifer running under their
lands; and he can deplete the aquifer through excessive exploitation. The easement right
makes regulation difficult.

The unregulated extraction of groundwater has caused serious concern in recent years. While
irrigation was earlier associated with dams, reservoirs and canals, there was an unforeseen
and unplanned explosion of groundwater exploitation from the 1980s onwards, and this has
been a significant factor in the increase in agricultural production. While the short-term
benefits have been dramatic, the draft on groundwater has now reached alarming proportions.
In many parts of the country the aquifers are getting depleted and/or contaminated. There is
general agreement that the use of groundwater must be regulated, but with 20 million
tubewells, largely privately owned and operated for ‘self-supply’, i.e., outside the purview of
supply systems, public or private, regulation is very difficult. There is a view that with the
numbers involved regulation is in fact impossible, and that it is only after this situation has
changed to one of a limited number of suppliers catering to a large number of users that
regulation would become feasible. That |ooks like an ideological move towards privatization,



but even if that is not the case, it isa counsel of despair that we cannot afford to accept. Ways
and means of making regulation possible and effective will need to be explored.

One possibility is to do away with the easement or property right in groundwater linked to
land-ownership, and treat groundwater as CPR. Alternatively, invoking the public trust
doctrine, we could argue that groundwater should be held in trust by the state (as mentioned
earlier in relation to surface water). What the Supreme Court has to say in the Plachimada
case will have a bearing on this. For those in the audience not familiar with that case, let me
explain the position briefly. In Plachimada, the Coca Cola Company’s (licensed) operations
entailed the daily extraction through six powerful borewells of a huge quantity of
groundwater (said to have been of the order of 1.5 million litres a day). The villagers in the
surrounding areas alleged that there were severe impacts on their wells and other water
sources. The panchayat went to the Kerala High Court, and a single-judge bench gave a
judgment in favour of the panchayat. In doing so, the Judge invoked the public trust doctrine.
He held that water as a natural resource that was essentia for life could not be privately
owned but must be held by the state in trust for the community. This was briefly celebrated as
the people’'s victory over the giant corporation, but on an appeal, a Division Bench of the
Kerala High Court overturned the single-judge order. It rejected the public trust doctrine and
affirmed the landowner’ s ownership of the water under the land. It also accepted the findings
of a committee set up by it on the availability of water and allowed the Coca Cola Company
to extract 5 lakh litres of water per day. In essence the Division Branch upheld the contractual
rights of the Company. Now the case is before the Supreme Court. We must hope that as and
when the Supreme Court delivers judgment, the confusion over the ownership of
groundwater, the validity of the public trust doctrine under Indian law and its desirability, and
the relationship between fundamental rights on the one hand, and easement rights or
contractual rights on the other, will be cleared up. While the parties to the dispute must wait
for that pronouncement, scholars and researchers are not obliged to wait: they can and must
proceed to study and discuss the subject.

5. Trans-Boundary Water Conflicts

In using the term *trans-boundary water conflicts’, my reference is to political boundaries not
merely between countries, but also between States or provinces within a country; and by
‘water’ | mean not merely rivers but also aquifers. Let me mention only three examples to
indicate what | have in mind: (i) the India-Pakistan dispute over the Indus waters, resolved
through the Indus Waters Treaty 1960; (ii) the Cauvery Dispute between Tamil Nadu and
Karnataka as the principal disputants, with Kerala and Pondicherry as parties to the dispute;
and (iii) disputes or differences over rivers and aguifers between Israel and neighbouring
countries, and between Israel and Palestine. | do not propose to spend much time on such
cases for the reason that legal research will not take us very far towards an understanding of
these disputes; the factors that make them difficult and intractable are essentially political and
psychological and not legal. Laws and principles are available for dealing with such cases. In
India, we have article 262 of the Constitution and the Inter-State Water Disputes Act 1956;
internationally, there were the Helsinki Rules earlier and now the UN Convention on the
Non-Navigational Uses of International Watercourses, passed by the General Assembly in
1997, but not so far ratified by the required number of countries. Broadly speaking, and
ignoring differences in terminology and nuances, one may say that the basic principle in all
these cases is that of equitable sharing or utilization and the avoidance of (‘substantial’ or
‘significant’) harm to the co-riparian. ‘ Equitability’ is of course a vague term that needs to be
defined in each case, and this calls for negotiations. Even if the water-sharing principles were



spelt out more elaborately, they would still remain general, and the application in each case
would be a matter for negotiation. The disputes tend to become difficult and intractable partly
because of upper-riparian insensitivity and/or lower-riparian insecurity, and partly because of
poor political relationships between the countries or States concerned. The political and
psychological factors involved may be important subjects for study and research, but it may
not be in the nature of legal research.

Incidentally, there have been some instances of efforts (with varying degrees of success) to
bring the disputing parties together in an endeavour to promote better understanding and
explore the possibilities of a settlement. These go by various names such as Multi-
Stakeholder Dialogue, Track Il approach, etc. These are essentially informal non-official
undertakings, but the possibility and desirability of providing some kind of a formal
underpinning to such efforts may be worth studying.

6. Pricing

The recognition of a fundamental right (or human right) to water, together with a strong
revulsion from the statement that water is an economic good or tradable commodity, often
leads some (not all) advocates of these views to the extreme position that water cannot and
should not be sold but must be supplied free. At the other extreme is the view that water as an
economic good should be priced on economic principles with the objective of moving
towards ‘full cost recovery’. Neither extreme seems tenable.

In the first place, when we talk about the ‘right to water’ we are thinking essentially of water
as life-support, i.e., water needed for drinking with a minimal addition for cooking, washing
and sanitation (but not necessarily flushing toilets); this was what Peter Gleick referred to as
Basic Water Requirement or BWR, and he put it at 50 litres per person per day. There is no
fundamental right to water for economic uses, such asirrigation, industrial use, recreation, etc.

Secondly, even a fundamental right does not necessarily have to be free. Food is certainly a
basic human need, but no one seriously argues that it should be supplied free; people produce
or buy their food. What many argue for is a degree of subsidization of food to the poor, until
poverty is eliminated and the problem disappears. A similar approach may be called for in the
case of water aswell.

Thirdly, leaving aside private supplies which will of course have to be paid for by the user,
nothing that the state or its agencies provide isreally free. The supply of water involves costs
(storing, purification, pumping, piping, etc), and if the user does not pay for the service, then
the general tax-payer pays.

On the other hand, if water is a basic life-support need and therefore a fundamental right, it
follows that no individual or group should be put in the position of being denied this right
because of an inability to pay for the water. To describe water as a fundamental right is to
imply that it is the responsibility of the state to ensure that no citizen dies of thirst because of
the lack of means to pay. One answer (as in South Africa) may be to provide a certain
minimum quantum — say 20 or 30 litres per person per day — free to all regardless of their
economic status, but there may be other answers.

At the same time, the principle of economic pricing is valid not merely in the case of
economic uses such as irrigation or industry, but even in respect of domestic water supply to
the relatively more prosperous and of course the rich. There is no reason why the middle and



upper classes should not be charged the full economic price for the water that the public
system delivers to them. There is also a case for charging higher rates as the quantum of use
goes up, and denying the service beyond a certain level of use, if that isfeasible.

Whether it is possible to combine subsidized water supply to the poor, a limited quantum of
free water supply to the very poor, full economic pricing to the affluent, penal pricing beyond
a certain limit of use, and denial of service beyond a further limit, in a tariff system, is a
matter for policy and managerial debate; similarly, where the water supply service has been
or is proposed to be privatized, the question of ensuring the non-denial of the basic right to
any individual or group will also be a matter for administrative arrangements. However, there
is also the question of the kind of law that should provide the underpinning for any such
public or private system.

7. Big Projects

| do not wish to spend much time on what the engineers refer to as ‘water resource
development’” or WRD projects, because there is no dearth of laws here. While there may be
no specific law governing such projects qua projects, they do need statutory clearances under
the Environment Protection Act (EPA) and the Forest Conservation Act (FCA); if they are
located in tribal areas, The Provisions of the Panchayats (Extension to Scheduled Areas) Act
1996 or PESA applies; and the acquisition of land for the projects is done under the Land
Acquisition Act. However, the situation is far from satisfactory. Environmental Impact
Assessments (EIAS) under the EPA are often poor in quality and lack credibility; public
hearings under the Act are mere formalities, no more than lip service is paid to the principle
of ‘stakeholder consultation’; PESA is often more honoured in the breach than in the
observance; ‘ conditional clearances under the EPA and the FCA are generally ineffective, as
the conditions are not fully complied with, and non-compliance attracts no penalties; the
Land Acquisition Act is universally condemned but has not been overhauled yet; the Official
Secrets Act, also widely condemned, is still on the statute book; and the Right to Information
Act has not yet become fully effective. However, it is not necessary to go into these matters
in detail here. The point that is being made is that there are indeed a number of laws
applicable to big projects, and that what is needed is their proper enforcement. The current
indications do not seem very favourable to enlightened developments. The new National
Environment Policy document seeks to relax the rigour of the EPA with a view to making
things easier for industrial investment, and particularly foreign private investment. The draft
National Rehabilitation Policy 2006 has been extensively criticised as deficient and
retrograde in many ways. It appears that the Government of India intends to introduce a
National Rehabilitation Act. One hopes that they will first revise the Policy document in the
light of all the comments received.

Taking both the environmental and displacement/rehabilitation aspects together,
certain important principles need to be adopted and incorporated, such as.

e ‘Least Environmental Impact’ and ‘Minimum Displacement’ as criteria for the
selection and approval of projects;

e ‘The Precautionary Principle’ to govern interventionsin nature;

e the ‘Rivers Must Flow’ principle, i.e., abstractions and diversions of waters to be
governed by the requirement of the maintenance of ecologically desirable flows;



e EIAsto be made truly independent, objective and professional;

e ‘No Forced Displacement’; displacement to be based on free, informed prior consent,
and the ‘Rights and Risks approach recommended by the World Commission on
Dams,

e astatutory clearance for the displacement of people similar to the clearances under the
EPA and the FCA;

e an enlightened resettlement and rehabilitation policy and package based on ‘best
practice’; project-affected persons to be given statutory rights to a share in the
benefits expected from the project for which they are displaced or otherwise affected;
an effective grievance redressal machinery to be established; and so on.

All this callsfor policy changes, institutional arrangements, and so on, and not necessarily for
legal research. However, two laws seem desirable: (a) a National Resettlement and
Rehabilitation Act, with a National Rehabilitation Commission to grant clearances under the
Act and monitor the processes of displacement, resettlement and rehabilitation; and (b) an
Act creating an Authority to administer the EPA (with a transfer of functions from the
Ministry of Environment and Forests to the Authority), and to provide a statutory charter to
ElAs on the lines of the charters of other professional bodies such as the medical council or
the Institute of Chartered Accountants.

8. Other |ssues

| have not touched on the pollution and contamination of water sources, mainly because there
are laws on the subject and the failure has been in enforcing them.

A very important issue is that of empowering women in relation to water-management and
giving them their rightful position in institutions such as WUAS, watershed committees, etc.

Other important issues with legal implications would include the relationship between
watershed committees and PRIs; the dubious nature of ‘participation’ in Participatory
Irrigation Management schemes; and so on.

Issues of social justice and equity arise in the context of supply of irrigation water in the
command areas of projects; the capture of waters by head-reach farmers to the detriment of
tail-end farmers; the capture of ingtitutions such as Water Users Associations or even
watershed committees by the local elite; the phenomenon of water-intensive crops flourishing
in an area while there is a scarcity of drinking water in a neighbouring area; aquifers re-
charged by rainwater-harvesting by social mobilization in a village being exploited by arich
farmer or industry lower down through power-driven tubewells or borewells; grossly
inequitable distribution of water as between the better-off and the poor in urban water-supply
systems; and so on.

The use of large quantities of freshwater for the transportation of human waste in urban areas
and the huge incidence of waste in every kind of water-use are other matters that need urgent
attention.

| do not have the time to go into all these matters here, but am merely drawing your attention
to them, as some of them may have legal dimensions.



9. A Water Declaration or Convention?

In conclusion, | want to raise a larger issue for your consideration. Water is a scarce and
precious resource, and the indications are that the pressures on that resource are going to
increase. There is no doubt that water is going to become a very important matter for the
world as awhole, and even more so for some countries. That statement could have been made
ten years ago, but the situation is now becoming vastly more complicated because of the
factor of climate change, which can no longer be ignored. Extreme economies in the use of
water and strenuous efforts at resource-conservation have become urgently necessary; what is
called for is a magjor transformation in our ways of thinking about and dealing with water.
Against that background, a question that arises is whether the kind of severe economies in
water use that seem called for can be brought about partly through legal compulsion.
However, | want to go beyond that and raise two larger questions for your consideration: (i)
whether, in India, we need a constitutional declaration on water in the Directive Principles
part and in the section on Fundamental Duties, and (ii) whether globally there is need for a
Freshwater Convention, and if so, whether the dangers of such a Convention being captured
and used to their advantage by the rich and powerful countries and/or by Multi-National
Corporations can be avoided. The time available does not permit me to discuss these points; |
have to content myself with flagging them for your attention. Thank you.



NIRMAL SENGUPTA, COMMON PROPERTY WATER — A COMPARATIVE
PERSPECTIVE

The growing scarcity of water resource, and greatly increased demand has resulted in greater
commercialization compelling certain policy redefinitions. Of late, the demands for improved
water governance has prompted a reworking of the legal, regulatory, technical and
institutional frameworks. This has drawn attention of many international institutions and they
are playing increasingly important role in setting up water-related regulatory frameworks.
Also, multinational companies have entered into the provision of water services. The
workshop theme rightly points out the need to establish a framework in a comparative
perspective to envisage the specific impacts of these global designs. Towards thisend | bring
out some characteristics of the Indian legal system on water. For envisaging the India-specific
consequence of the recent reforms one has to take into account these special features of the
existing Indian system along with the general global consequences of these reforms.

CRP and Indian L eqgislation

| will start with the beginning of the modern legal system, for the fundamental features of the
original system are still influential. The later initiatives could only build on the fundamentals
adding some more special features to the Indian system.

In 1765, the Mughal emperor granted its request and East India Company received its first
territorial possession. The later history of the East India Company is not only of trade in
merchandise but also of, in fact more of, land revenue extraction. The revenue earning
incentive decided their efforts at changing local rules and reforming legal institutions. The
private property regime in India, established by the East India Company, was thus
gualitatively different from its counterpart in England. In course of time, the British
Parliament abolished the monopoly rights of the East India Company, but did not make and
substantive change in the revenue system it had established. Essentidly, it was the revenue
system devised by the East India Company, which existed during independence. The
incentive structures created by the Company at the early stages have imparted indelible effect
on the development of natural resources the country. Therefore, to understand the Indian
situation one has to start from the early colonial period.

The Permanent Settlement was the first major revenue system introduced by the Company.
The Settlement could be made without any demarcation of boundaries, without any survey of
land, without any attempt to value the land in detail or to record rights. The task was merely
to identify a local agent who would deposit the fixed revenue at a fixed time. The system
brought little change of pre-existing community institutions. Yest, this long term contract,
resulting in political stability under Company rule brought considerable prosperity to many
parts of India. But within the Permanent Settlement, the Company earnings were fixed for a
hundred years in perpetuity. Very soon the Company officials realised that such a contract
deprived the Company of an opportunity of sharing a part of the prosperity consequent upon
the establishment of political stability. Therefore, in areas annexed later, in other parts of
India, some experiments were undertaken to devise settlement systems in which revenue rates
could be revised from time to time. One of these was the Raiyatwari system. The main
feature that distinguished this system from the zamindari system was that the government did
away with the intermediaries and made settlements directly with the actua cultivators. In
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course of time the raiyatwari settlement became the predominant settlement system in India.
After the independence the Ryotwari settlement model covered the whole country.

The transaction cost for implementation of this alternative was substantial. Even in the very
first ralyatwari settlement over a small experimental area, the state had to undertake a survey
conducting measurement and assessment of land comprising of nearly 80,000 cultivators.
Ryotwari system saw the beginning of the registration system in India, at quite an early date.
In that period, and even now, there are not many countries with such an exhaustive land
record (Arrufiada, 2001). However, the registration system is very weak in establishing rights.
One of the major problems of registration system discussed by Western law makers and
scholars is how to protect rightful owner against possibilities like existence of unrecorded
claims, errors in the public record, or incorrect opinion of an attorney conducting a title
search. The colonial lawmakers did not bother about adverse possession. One revenue payee
was just as good as another.

Under the Permanent Settlement system there were no record of tenants and little concern
about the economic system within the jurisdictions of the zamindars. The existing CPR
relations did not come under the purview of public law in the Permanent Settlement areas. In
the Ryotwari system settlement were made with individual tenants. Immediately during the
records of rights preparation, it surfaced that no individual could lay claims on the local
tanks, woodlots, grazing grounds. The colonial government declared its ownership over such
properties and thus committed itself to their upkeep and maintenance being unable to
understand the CPR relations (Sengupta, 1991). In afew years this necessitated the induction
of engineers in the Revenue department and ultimately gave rise to the Public Works
Department with numerous personnel and considerable expense but with dismal performance.
This is the rise of the government as provider model on CPR in India. Lately, the staggering
maintenance cost along with poor performance has sent a sense of alarm.

Another distinctive feature of the early colonia land registration was the meaning of
property. Revenue earning purpose determined what was to be registered and what not. The
agricultural land that could yield revenue was property worth registration with private parties.
The rivers, waterbodies, woodlots and grazing grounds, which would not yield any revenue,
were not properties. In fact, except water, the rest of these were regarded as ‘wasteland’
(Brara, 1989), which would cease to be wasted only if the state could promote its cultivation.
In away these were open access public land but only till settled with private parties. But the
clams of the state were ‘much larger’ than the clams of other agents, that is, the pre-
eminence of state in deciding land use was implicit (Sengupta, 2005). In the Ryotwari area,
settlements of land were made with individual tenants (ryots) against payments of land
revenue. Local tanks, woodlots and grazing grounds not producing any revenue, were not
settled. Of these, the water resources did not exist in natural state. India had extensive
irrigation system, a feature with which the British was not at all familiar. The irrigation works
required regular maintenance. Revenue earnings were crucially dependent on the health of
the irrigation works. But there was no private party responsible for the maintenance. This fact
compelled the state to become a provider. In the Permanent Settlement areas such a problem
did not arise. Estate owners were registered. But affairs within their domains did not come
under the purview of public law for at least a hundred years. Private contracts between
zamindars and tenants, misleadingly called customary law, were effective on natural
resources, including irrigation systems. Thus there are many CPR in India without records
and recognition (viz. Sengupta, 2000; 2001). The extensive tank irrigation systems of
erstwhile permanent settlement areas are not recorded. This state of affairs continues even
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after modern survey and settlement system was introduced. In the post-independence era, the
ignorance of the modern experts and officials have only increased the deficiency.

Some later Acts, Administrative orders and Judicial Awards amended some of the
deficiencies and extended partial entitlements to pre-existing users. Specific mentions may be
made about the Tenancy Acts, which addressed rights of tenants and village commons.

Community management of water was a cost-effective reality and was acknowledged by the
government. Efforts were made to legislate community responsibilities e.g. kudimaramath
Act or Compulsory Labour Act (1858). But the rights of communities were never
safeguarded by law. The colonial authority was concerned that it will be politically and
socialy cumbersome to administer English or Western Law to supplant an already complex
set of native rules. Therefore, parallel to the enunciation of ‘public' law the government had
also attempted to define the bases of a 'private’ or a '‘personal’ law of their subjects on their
moral and community obligations (Galanter, 1981; Washbrook, 1981). British administrators
had worked hard to discover ‘customs and pre-existing norms and record those. This
approach suffers from some very serious weaknesses like incomplete coverage, vulgarization
of the actual custom, excessive simplification etc. (Scott, 1996). During the colonial era,
Indian courts attempted to develop customary laws as a new branch of civil law. However,
most of the decisions rendered by the courts in the context of customary laws related to either
hereditary offices or religious ceremonies. Though areas like community commons,
community conservation and the corresponding traditional resource rights clearly came under
the purview of customary rights, these issues were seldom brought before courts for
adjudication (Krishnan, 2000; Upadhyay, 2003).

Water Rights

Current water rights system in Indiais a continuation of the ‘ pre-eminence of state’ doctrine.
Over the years only the division of rights between different levels of state have been made. In
terms of the standard water rights systems on flowing water, the legislative system of modern
India did not grant any kind of right on the basis of prior appropriation. Some people believe
that India follows riparian rights system. This is doubtful. The Indian Constitution allocates
legislative competence only to state through three lists (Union, State and Concurrent). Water
rights of users in India are defined only with respect of irrigation water from government
irrigation projects (the Irrigation and Drainage Acts). On natural water users have not been
granted any entitlement. The state enjoys pre-eminence in deciding land use. This is the
reason why even for starting irrigation projects the government does not need formal
acquisition of water rights although land need to be acquired, for ‘ public purpose’.

In reality, flowing water is appropriated by private users by various means. But the notion of
pre-eminence of state on determining its use is so ingrained that no attenuation by law has
ever been made on such water. The difference comes out clearly with groundwater situation.
Under the Indian Easement Act, 1882 right on groundwater extraction was a part of the land
rights. But recently, following groundwater depletion, Groundwater regulations curtail this
right. The private right enable individuals to develop groundwater. Community initiative for
development of flowing water was, and still is, restrained by absence of community rights. In
a rare attempt, when Tarun Bharat Sangh diverted a flowing natural stream, asserting state
right was the way of preventing the Sangh. The environmental legislations on pollution of
flowing water isatort law, not a property right legislation (Batra, 2000).
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No doubt the increasing water crisis needs fresh ways of water utilization. To facilitate that
many de facto and de jure water rights need to be changed. With changing situation newer
form of rights are needed. But the change should be for the betterment of the people, not for
meeting the interests of some parties. Now that the international institutions and multinational
companies are playing increasingly important role in setting up water-related regulatory
frameworks as well as in the provision of water services, the water rights situation opens up
the vulnerability of people of India. The Constitution does not include right to water as a
fundamental right. There is just one bit of weak legidative protection for use of water
resources.

Panchayat, or rule of five elders, is an indigenous system of local governance with a very
long tradition. However, the modern Panchayati Raj system draws its inspiration from the
Gandhian economic vision of village self-sufficiency, not from customary panchayats. The
Consgtitution of India had a Directive Principles (Article 40) recommending constitution of
village panchayats as units of local self-government. But this turned out to be one of the most
vigorously pursued Principle in India. Severa states drafted Acts to comply with the
directive. At times, some of the Panchayat Act provisions diluted the primary property act
provisions, usually by brining in several claimants as representatives for the state (viz. Brara,
1989). The 73" Constitution Amendment succeeded in bringing some uniformity. But the
problem of legal pluralism (Benda-Beckmann, 1995; Galanter, 1981) has only increased.
After the 73" Amendment State Governments have enacted Panchayat Acts with necessary
powers and authority for local people. The Eleventh Schedule, which lists severa natura
resource management activities, is an innovation of the 1993 Act. Water is one of the 29
subjects of the Eleventh Schedule. Most States have just reproduced the Eleventh Schedule
subjects in appropriate places without adding much substance to that. In turn, the vagueness
enables the different levels of panchayats to claim rights of exclusion. The agencies with
power to exclude multiplied with other departments like fisheries getting in. These multiple
rights created what is now known as anticommons. multiple owners are each endowed with
the right to exclude others from effective use of the particular resource and no one has
privilege of use (Heller, 1998). In this case the property tend to be underutilized.

Global Desgns

Regulatory frameworks drawn by international institutions will be introduced in this context.
Until now, we have some limited experience of such reforms. However, that may show the
legal consequences. Participatory management in India has some few years of history. The
inefficient resource use scene under government and agency management had led to
rethinking. That global rethinking on how to rehabilitate common property rights within the
primary property law produced the PIM model. Some successes have been achieved in other
countries. In India, as yet, successis limited. The departmental objectives in the participatory
programmes are narrow. In pursuance of the limited objectives only limited rights have been
given to the users. In turn, these organizations are facing considerable pressure from the other
government bodies with exclusionary power (Upadhyay, 2002). In contrast, property rights
were clearly transferred for the other global design on which India has some experience, the
privatization of water resources, for hydropower generation or for drinking water supply. In
these cases the rights are formally transferred by the states to private parties. The legal status
of private parties is therefore, clear and they may develop the resource as they decide the
best. There is not even a clause threatening agencies for their poor performance. In contrast,
the PIM model was implemented in India without even partial transfer of rights by the state.
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Only state duties were privatized. In many other countries the PIM programmes have
culminated in turn over of rightsto farmers. Not so in India.

The privatization effort has been criticized on the grounds of poor performance and equity.
But this is not the only avenue what deserve to be contested. The past experiences of
anticommons and underutilization of resources had led to reform thoughts that pay more
attention to the bundle of property rights than on clarity of rights alone. Reforms like
groundwater regulation were of this nature. The PIM and the indigenous Panchayati Rgj
experiences had increased pressure on states for transfer of rights on water resources to
communities. This healthy thought is now being relegated to the secondary position in
engagement with the privatization debate. This may result in no further improvement in most
parts of the country and concentrating only on those parts where global agencies may operate.

References

Arrufiada, Benito (2001), ‘Property Enforcement and the Organization of Consent’,
Universitat Pompeu Fabra, Economics and Business Working Paper Series 564,
December.

Batra, Manjula (2000), ‘Water rights’, Seminar, No. 492, August

Benda-Beckmann, Franz von (1995), ‘Anthropological Approaches to Property Law and
Economics', European Journal of Law and Economics, 2:309-336.

Brara, Rita (1989), ‘Commons Policy as Process - The Case of Raasthan, 1955-1985',
Economic & Political Weekly, October 7

Galanter, Marc (1981), ‘Justice in Many Rooms. Courts, Private Ordering and Indigenous
Law’, Journal of Legal Pluralism, 19:1-47.

(1989), Law and Society in Modern India, Oxford University Press, Delhi.

Heller, Michael A. (1998), ‘The Tragedy of the Anticommons: Property in the Transition
from Marx to Markets', Harvard Law Review, Vol. 111, No. 3., pp. 621-688.

Krishnan, B. J. (2000), ‘ Customary law’ , Seminar, No. 492, August

Scott, James, C. (1996), ‘State Smplifications: Nature, Space, and People,’ in lan Shapiro
and Russell Hardin eds., Political Order, NOMOS XXXVIII: New York University
Press, New Y ork. 42-85.

Sengupta, Nirma (1991), Managing Common Property: Irrigation in India and the
Philippines, Sage, New Delhi

- (2000), ‘ Negotiation with an Under-informed Bureaucracy’, in Bryan Bruns and Ruth
Meinzen-Dick ed. Negotiating Water Rights, International Food Policy Research
Institute, Washington D.C.

- (2001), A New Institutional Theory Of Production — An Application, New Delhi, Sage
publishers.

14



- (2005), Common Pool Resources and Indian Legal System’, in Parth J. Shah and
Vidisha Maitra ed. Terracotta Reader: A Market Approach to Environment, New
Delhi, Academic Foundation in association with Centre for Civil Society. pp. 155-
172.

Upadhyay, Videsh (2003), ‘Customary Rights over Tanks: Some Plain Talks on Limits of
Customs', Economic and Political Weekly, November 1: 4643-4645.

Upadhyay,Sanjay (2002), Handbook on environmental law 3V / Upadhyay, Sanjay.: Lexis
Nexis, Butterworhts.

Washbrook, David (1981), ‘Law, State and Agrarian Society in Colonia India’, Modern
Asian Sudies, 15(3).

15



A. RAJAGOPAL & S. JANAKARAJAN, STATE IN PERPLEXITY: THE POLITICS OF
WATER RIGHT AND SYSTEM TURNOVER IN TAMILNADU

1. Introduction®

The right over any resource is unwarranted and even superfluous when it is abundant and
freely available. This applies to water also. However, certain control mechanisms were found
necessary due to certain extreme conditions experienced by people. On the one hand, there
were floods and the problem of heavy water logging and drainage; community participation
was found necessary to save society from such natural disasters. On the other hand, there
were droughts and water scarcity and so there was the need for certain rules and regulations
to enable the use of available water more effectively, equitably and efficiently. Thus, in the
process of development of the society, water has emerged as one of the most important
natural resources to deal with for a better life. Indeed, in recent times, the increasing gap
between demand and supply has resulted in severa managerial problems such as the
allocation, maintenance and prioritizing use of water and the need to resolve conflicts that
may crop up in the process of sharing.

Conferring water rights is an important measure and also an institutionalized principle, which
regulates water use and conflicts. All laws relating to water and other natural resources
became necessary because of the progress attained by human societies, which in turn gave
rise to a demand for resources and scarcity conditions. In the process of development, the
problem of ‘free riders was also growing; precisely because of these reasons, there was a
need for informal rules and regulations, which these have evolved over a long period time.
These informal rules and regulations, reflect the socio-economic and political structure of
society at any given point of time. These rules were not static but were subject to quite a
number of changes. These changes were influenced by factors such as geo-physical and
climatic conditions, socio-economic and political conditions and the level of technological
development.

Therefore, water rights are basically a certain kind of institutional arrangement, which have
emerged over along period of time in the history of human settlement, in order to enable a
society or a user-community to act, interact and to manage a system. Thisis not to glorify the
irrigation institutions that existed in the past. Indeed, the kind of irrigation institutions that
were controlled by kings or local chieftains was nothing but hydraulic despotism and
reflected very much the local power structure and production relations at any given point of
time. Nevertheless, there existed some organized and codified rules and regulations, customs,
roles and mores, legidations, naotifications etc., which not only defined access to water for a
community, but also subsumed al critical functions of water management. And, given that
the local power structure led to an unequal access to the means of production, these
institutions performed well in protecting the water rights of ‘user communities'. In the Indian
context, the emergence of colonialism and the formation of the welfare state not only atered
the power relations but also contributed to the disintegration of these rights over natura
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resources in particular, water. At the same time, it is not to deny the wisdom that the State has
akey role in facilitating water use and in protecting the rights of user communities. Further,
in the context of the present water rights debate, it is necessary to distinguish between rights
acquired over time (riparian rights), and rights gained due to access to resources. Urban
industrialists controlling water resources in rura areas by sinking deep tube wells (much
deeper than the existing onesin avillage) isaclassic case of rights gained due to control over
resources.

What are the rights that user communities enjoyed in the past? What is the process by which,
these rights have been appropriated by the State? (Chatrapathi Singh calls it, rightly so, ‘the
right of a welfare-state’, Sing, 1991). To what extent could the State follow the principle of
equity in making water available to al users? Since the prevalence of corruption is one of the
biggest problems of a democratically elected welfare State, to what extent are the rights
exercised by it efficient and delivering goods to the user-community? The State, given its
right to extend cities and towns and to extend irrigation systems in order to bring more and
more area under their command, takes away the existing rights of the people. To what extent
is it justified? Water rights can also be looked at from the angle of the human rights issue:
this is more relevant in a situation in which marginalized people, whose rights have been
appropriated, are defenseless and cannot seek justice in a court of law. In this context it is
necessary to distinguish between the rights gathered by people over time and rights claimed
or seized due to access to resources and due to the nexus with the State (e.g., urban
industrialists buying a piece of land in a village, installing deep bore-wells and extracting
unlimited groundwater for their industrial use, thereby contributing to the drying up of
groundwater in many adjacent wells or urban industries polluting existing water bodies by
discharging industria effluent and thereby depriving farmers of their rights over water which
they have enjoyed for many centuries). What is the role of the civil society in all these?

This paper makes an attempt to examine the traditional or customary water rights enjoyed by
user communities for many centuries, the strengths and weaknesses of these customary rights,
methods by which the State appropriated these rights, problems associated with the
management of water by the State, the recent ‘turn-over’ programme of the transfer of water
rights to user communities by the State and its policy implications.

2. Traditional or Customary Water Rights

Two types of customary water rights prevailed in India. They were, (a) riparian rights and (b)
prior appropriation rights.

The riparian right is aright vested in the owner of aland that is situated near ariver, stream
or watercourse. The right to use water on an adjacent or upper land was considered as a
natural right. Under this system, the right of a lower riparian is protected to the extent of the
customary flow of water to them. It was aso laid down that interference with such flow is
wrong and no riparian owner is entitled to obstruct a public river with adam. However they
are given such right of obstruction only in emergency times like a flood, without creating
problems for neighbours. Also it was recognized that an upper riparian has the right to use as
much water as possible without diminishing the quantum enjoyed by a lower riparian. If a
lower riparian feels that there is a reduction in water availability or flow, he can seek
remedial measuresin a Court of law. Similarly, alower riparian does not have right to flood
the lands of the upper riparian by building a dam on ariver. As regards drainage, an upper
riparian has the right to drain excess water through channels without affecting the lower
riparian’s lands. It isto be noted that all riparian rights are applicable to only natural water
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sources and not to artificial canal or watercourses. Riparian rights continue to have relevance
even today. They have not been lost in the process of development of the society.

The limitation of the doctrine of riparian rights began to be felt when there was an expansion
of the origina (initial) command area. To solve the problems arising out of such an
expansion, the government resorted to certain administrative measures on the basis of the
prior appropriation doctrine. Thus, the State modified the riparian rights doctrine and gave
more importance to prior appropriation doctrine in India. Accordingly, the rule of ‘first in
time, first in use' was adopted which later became law. Thus the concept of ‘time of
appropriation' became the basis for the determination of water rights in a system. Under this
doctrine, individual States developed administrative regulations, as mentioned earlier, for
appropriating water under major water distribution systems. However, some States
recognized both riparian and prior appropriation rights, which have resulted in complications
in the allocation of water and the interpretation of water rights.

Water rights go hand in hand with the degree of access over resources, cultura practices,
customs, formal and informal rules over access to use of water by individuals/groups/
communities /states and nations. They are not theoretical abstractions but refer to concrete
procedures and certain formalities. These rights also reflect the relative power of individuals
and groups to use water or transfer rights over water in any given situation.

The rights over water, which evolved over a long period of time, are called customary or
traditional water rights. Such water rights are considered important not only in India, but also
in many other parts of the world (FAO, 1979, Vol.1). In England for instance, the right to
use water belongs to the occupier of the land (i.e) riparian rights. In Belgium, water rights
are vested with landowners, which can be inherited; whereas in France, Israel and Italy, water
rights can be vested with individuals by a license. In Africa, there are limited rights to the
use of water without state intervention. In Benin and Burundi water rights are generally
conferred by customs. Mauritius and Kenya provide for access to water for domestic use
without administrative sanction (FAO 1979 Vol.Il). According to Singh, the right over water
has existed in ancient laws in many countries and they still continue to exist as customary
laws. Generally customary law is based on the community principle that land and water
belong to the local community and therefore cannot be subject to individual rights of
ownership or use except by virtue of membership in the community. Thus, in many countries
water rights are based upon customary rights.

2.1 Practice of Traditional or Customary Water Rightsin India

The technology of water use for agriculture has developed over a period of many centuries
and its history has run parallel with the patterns of human settlement and formation of village
societies (Steward, J.H. 1955). Water rights, therefore, are not something, which were given
to water users but were gained or acquired by them over a very long period of time. These are
called customary rights, which were recognized by Hindu laws and later by English laws.
Though customary laws varied from state to state, they had some common ground such as
community rights and informal arrangements. These customary laws, according to Singh, had
many advantages compared to statutory rights. ‘Customary law has been dynamic more in
tune with the needs of the people than dogmatic about certain fixed notions of territory or
ownership right.... Limitless to space and quality, they are broader in approach than the legal
systems’ (Singh 1991: pp.67).
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In India, the Easement Act 1832 specifically recognized the customary rights of people.
Thus, as per the custom and convention, people were entitled to tap water, which (due to
gravity) flows through an upper plot or another person's land (Singh, 1991). However, this
Act was not applicable to ground water. In the context of Tamilnadu, in particular tank and
traditional canal irrigated areas, the customary rights over water were well codified much
before the British period. The British Government approved these codified laws (which were
locally called mamulnamas), and printed them as a document as early as 1813.

2.2 Customary Water Rightsin Tamilnadu

Historically, a community of water users undertook all the critical functions of water
management including the construction of small diversion weirs and canal networks. Such
water user communities were called ‘ samudhayam' in the case of canal irrigated villages and
‘Nadu' for tank and dry villages. The water rights enjoyed by a community were indeed
gained by it due to its hard work in construction as well as in maintenance. The
organizational structure for carrying out the responsibilities of traditional water institutions
operated at two levels. the first was of a supervisory nature, called kavaimaniyam or nattamai
or karaikarar, who performed the role of an enforcing authority of rules and regulations
concerning water management. The second one, namely, neerkatti or neerpaichi or
kambakkaran or kammukkutti, was more of a menial nature, which involved hard labour.
While the former is an honorary position, the community at the end of every season or year
paid the latter category in kind. In many parts of the country, these positions were held on a
hereditary basis.

The traditional irrigation systems, which prevailed in Tamilnadu and in other parts of Indiaas
well, reflected very well the rights enjoyed by village societies over water and other natural
resources. The community had complete control and access over water resources within their
jurisdiction. The system was functioning well and there existed well laid out rules and
regulations to undertake all critical functions of water management such as system
maintenance, water sharing in particular, during times of scarcity, conflict resolution,
collection of penalty for non-participation in the maintenance work and so forth. There
existed a hierarchy of functionaries to undertake all these activities. The caste structure
played a crucia role in preserving and in allocating responsibilities among various
functionaries. For instance, a farmer from a high caste invariably held the position of a canal
manager and the position of irrigation workers (menials) was held only by people from
scheduled castes. Nevertheless, the traditional irrigation institution had an enforcement
mechanism, which facilitated a smooth functioning of water control systems.

3. Decline of Kudimaramath and Attempts to Revive it Under British Rule

The voluntary community labour or what was called the kudimaramath system began to
slacken from around the middle of the 19" century. The Colonial Government was quick in
recognizing all the local customs and conventions and the acquired water rights of people.
Indeed, they tried to protect the customary rights of people through appropriate legal
provisions. The village settlements carried out by the British administration in different parts
of the country in the second half of the 19" century had, in particular, recognized the
Kudimaramath system (system of community labour for maintenance) and its associated
rules and regulations for water management. However, the Kudimaramath system, which
worked well until the beginning of the British rule, started declining from around the middle
of the 19™ century. The Report of the Public Works Commission of 1852 stated that there
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was not much of voluntary community labour and it reported that in all districts labour was
more or less forced (Sarada Raju, 1942). The main reason attributed to the decline was the
disintegration of village society itself and a certain repressive imposition of land tax. The
Irrigation Commission 1901 pointed out factions, absentee landlordism and the decline in the
power of the village headman as reasons for the decline of the Kudimaramath system.

Redlizing the importance of maintaining the Kudimaramath system, the British took a
number of steps for its revival; otherwise, the administration feared a heavy financial burden
with the maintenance of irrigation systems. Therefore, the Colonial Government resorted to
certain legal measures with a view to reviving the community labour system in the Madras
Presidency. The first attempt in this regard was made in 1855, when the then collector of
Thanjavur prepared an Irrigation Bill. The purpose of the Bill was to prevent willful damage
to irrigation structures. However, on the grounds that the Bill was not comprehensive, the
Board of Revenue rgjected it. The next attempt was in 1858, when an act called the Madras
Compulsory Labour Act was passed. This Act legalized compulsory labour for certain
aspects of maintenance, and also provided provision for penalizing those who did not
participate in the community labour. However, this aso did not result in any betterment of
the Kudimaramath system. Further, the very essence of the principles underlying the
voluntary community labour was lost in this legislation. Hence, the traditiona irrigation
systems were in a process of decay. At the same time the Government failed to provide the
required relief measures during the successive famines witnessed in the later part of the 19th
century. The main reason attributed for the non-working of this Act was the migration of
labour to countries such as Sri Lanka, Burma, Malaysia, Singapore and Africa due to severe
famine conditions.

Therefore, fresh legislations were recommended by the Famine Commission of 1878, and the
Irrigation Commission of 1901 (Baliga, 1960). Subsequently, the Government appointed a
committee on Kudimaramath and Irrigation. The Committee in its report recommended a
number of steps for the revival of the Kudimaramath system and also prepared a draft bill on
Kudimaramath. The Bill was approved by the Government of India but came under serious
criticism. The Bill was also strongly opposed by the public on the grounds that it was very
stringent and gave alot of powersto canal officers. Finally, the Bill was dropped.

4. Appropriation of people’s rights by the Gover nment

The need for legislation on irrigation and water rights, however, was soon felt. There were a
number of court cases against the government relating to irrigation and most of them were
decided in favour of farmers. ‘The land holders began to claim not only the beds of rivers
and streams but also rights to the usufruct of water and courts conceded these rights making it
impossible for the government to regulate irrigation’ (Baliga, 1960: p.72). The need for
irrigation legislation became more vibrant after the first Irrigation Commission (1903), which
recommended for a comprehensive legisation; this has resulted in the preparation of an
Irrigation Bill, 1906. This bill sought to define clearly the rights of the Government ‘to
regulate the collection, retention and distribution of water'. Since the Government of India
felt that the Bill was not comprehensive enough, it was further revised in 1911 and
subsequently in 1914. The Government of India's objection was mainly with regard to the
elaborate procedure of inviting objections from ryots before the construction of an irrigation
system. In other words, the Government did not want to take a serious view of people’s
acquired rights. The government was also against the compensation payable for the failure of
crops. This Bill was also opposed by the public (Madras Land Holder's Association) on the
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grounds that the Bill interfered with the rights of landowners/water users. Subsequently, the
Bill was revised and came up for discussion in 1922 and 1924. In particular, the 1924 Bill
was prepared mainly to take care of problems created by the new judgments and also to deal
with new subjects such as water rates, Kudimaramath and irrigation Panchayats. Though the
Bill was said to be ‘comprehensive', it was rejected by legislature on the grounds that the Bill
interfered with the rights of Zamindars and Ryots, and felt that large powers were given to
irrigation officers. However, the Government appointed another Committee to prepare the
Bill of 1927, which was introduced in the Legidative Council. This Bill was also passed.
However, the Government of India suggested some amendments especially with regard to the
fixing of water rates. Fearing afall in public revenue, the Government suggested an increase
in water rates. However, the Legislative Council did not accept the amendments and
subsequently the Bill lapsed as council was dissolved. In 1930 another Bill was prepared by
the Government mainly to frame laws relating to irrigation and the levy of water cess, which
was called the Madras Irrigation Cess Act. This Bill was not introduced in the Legidative
Council asit was felt that the Bill was not comprehensive enough. Further, it was felt that the
Bill did not specify the rights of the landholders in unambiguous terms.

5. Other Attemptsto /ntroducelrrigation L egislation

Since al the previous attempts had failed, the Government tried other methods to introduce
legal measures. A number of Government Orders (G.Os) were issued for this purpose. One
such important GO was on the formation of an Irrigation Panchayat at channel/tank levels.
These Irrigation Panchayats had different degrees of success depending upon places: in some
places they worked well and in some others not (Rgjagopal 1991). Subsequent attempts made
by the British Government for passing an Act also did not materialize due to World War 1.
Though comprehensive irrigation Bills were not passed, some special Acts relating to
irrigation were passed between 1930 to 1946. They were, (1) the Madras Cmpulsory Labour
(Amendment) Act 1935, (2) the Madras Irrigation Cess (Amendment) Acts of 1901 and 1945,
(3) the Madras Irrigation (Voluntary Cess) Act of 1942 and (4) the Madras Irrigation Works
(Repairs, Improvement and Construction) Act of 1934 and 1945.

The Compulsory Labour (Amendment) Act (1935) was passed with a view to demanding
from ryots not only labour, but also other materials, such as earth, stone and gunny bags
necessary for emergency repairs of an irrigation system. The second Act was passed to levy
enhanced water cess on irregular irrigation and also levy additional water cess on estate land
Zamindars and possessed by Inamdars. The third act was passed for the purpose of enforcing
Kudimaramath system. Instead of compulsory supply of labour, the Act provides for the levy
of cess equivaent to the labour required from the landholders in an irrigation structure under
the Kudimaramath system. The Irrigation Works (Repairs, Improvement and Construction)
Act was passed to authorize the government to undertake private irrigation works and supply
water from government sources to these private irrigation and levy water charges. These Acts
were passed in 1945 but are still in effect. All these Acts are clear cases of not the only
appropriation by the State of water rights hitherto enjoyed by the farmers, but aso one of
enabling the Government to exploit material resources of farmers in more than one way.
However, though the Government was armed with al these legidative measures, it never
achieved any great degree of success in revamping the Kudimaramath system.
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6. /rrigation L eqgislations and Changesin Water Policies after | ndevendence

6.1 Irrigation Bill of 1947

After assuming power, the national government prepared an Irrigation Bill basically on the
line of the 1924 Bill. The Bill sought to declare that water is the property of the State, and
that the State has the right to control irrigation works under both Zamindari and Ryotwari
systems. It also declared that no civil court has the power to hold back the government from
undertaking any irrigation work. It also had many other provisions relating to Kudimaramath,
irrigation Panchayat and Water Cess. Though the Bill was not passed, there were some
special Acts passed relating to irrigation. They were, Malabar Irrigation Works (Construction
and Levy of Cess) Act 1947, Madras Estates (Abolition and Conversion into Ryotwari) Act
of 1948 and the Irrigation Tanks Improvement Act of 1949. The Irrigation Bill prepared
subsequently in 1950 and 1953 were on the basis of these special Acts. The Irrigation Bill
1953 was meant to ‘define and amend the law relating to irrigation and the levy of water
cess, but the Bill was never passed.

There were a number of other Acts passed subsequently and most of them were for specific
irrigation projects executed as a part of Mgor and Medium irrigation programmes executed
during the Plan periods. The Mettur Irrigation Canal Cess Act 1953 and Parambikulam-
Aliyar Project Act 1994, are examples. There were also some other legislations, which were
genera in nature: Tamilnadu Betterment Levy Act 1955 and Tamilnadu Field Bothis Act
1969.

During 1960-80, there were many amendments to these Acts. But none of them provided
comprehensiveness to irrigation management covering different aspects. A review of some of
the important provisions of these Acts are given below (IWS 1997).

6.2 Details About Provisionsof Irrigation Actsin Tamilnadu
Tamilnadu Irrigation Cess Act 1865 as modified upto 1980

The 1865 Irrigation Cess Act declared that the state has the right to collect water charges as it
has incurred huge expenditure on irrigation construction and drainage work for the benefit of
large section of farmers including tenants. According to this Act, the arrears of water cess
should be collected as arrears of land revenue. This Act extends not only to Ryotwari lands
but also to Zamindari areas. Thisis the first Act, which imposed water charges and became
the basis for the pricing of water in Tamilnadu. Further, this Act laid down foundation for the
differential pricing of water, based upon the period of water supply and the dependability of
irrigation sources.

Tamilnadu River Conservancy Act 1884 (as Amended in 1969)

This act was based upon Bombay and North Indian Drainage Act and also Bengal Irrigation
Act. This act gives wide powers to canal officers for inspection, regulation, management
repairs and other purposes like removing obstruction and closing of channels. Where
necessary this also gives powers for acquiring land from farmers and settlement of disputes.
According to this Act, every farmer is bound to maintain watercourses in a better condition
and use it for the purpose for which it was meant. There are also provisions for compensation
for loss in case of non-provision of water supply by the State. The Act aso gave powers to
cana officers to levy water rates for canal water supply. The rates were to be fixed by the
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government from time to time. The Act also contained provisions for penalty for violation of
rules and regulation fixed by the State.

Periyar Irrigation Tanks Preservation Act 1933

This Act is meant for the preservation of tanks under Periyar System in efficient condition.
This Act provides for the repair of tanks through labour contribution by farmers as
requisitioned by the respective district collectors. The collector has the power to execute
measures necessary for the repair of tanks, determine the cost of such repairs and the extent
of contribution that has to be made by water users (farmers) for such repairs. Accordingly,
every landowner shall be required to pay an amount in proportion, which is one half of the
average area of the lands assessed during the three preceding agricultural years.

The Act dispensed with the earlier customary labour contribution and problems associated
with it by levying a cash contribution. However, during emergency times, the collector can
take any measure without going through the normal procedure and recover the cost as
mentioned above. The Act also provides for the recovery of the cost as arrears of land
revenue by attaching the properties of farmersin case of default by them.

Tamilnadu Irrigation Voluntary Cess Act 1942

The Act was passed mainly to enforce the Kudimaramath system effectively. The existing
provisions in the Madras Compulsory Labour Act 1958 were ineffective as the procedure
under this Act was found to be cumbersome. Hence it was felt that the Kudimaramath be
replaced by a cess levied for the purposes of maintenance. The Act was also meant to make
statutory cess, which was already levied in some districts. According to this Act, the state can
levy and collect an annual cess if two thirds of the farmersin an area desire it and the amount
collected could be utilised for the annual maintenance of irrigation works. In these cases, the
Kudimaramath obligation on the part of farmers will be dispensed with.

Thus, the Act provided for cash contribution by farmers on a voluntary basis to replace the
Kudimaramath system. This Act differs from the Periyar Irrigation Cess Act, which is levied
compulsorily. The Act gave relief to farmers from the problems of compulsory labour under
Kudimaramath.

Tamilnadu Irrigation works (Repairs, Improvement and Construction) Act 1943

The Act was meant for to enforce the undertaking of repairs in Zamindari areas and private
irrigation sources where maintenance was neglected affecting food production. This Act
provides for tenants to compel the landowners to undertake repair and maintenance works. In
case of failure to undertake such works, the government would do so and recover the cost
from the defaulting landowners. The landowners in turn get the right to avail of loans from
the government under the Land Improvements Act and also enhance the rent payable by
tenants. The Act also gave powers to the government to supply water to private irrigation
sources where there is a total collapse of such sources and collect water charges at the rate
fixed by the government. However, in practice, the Act was found to be less effective as
tenant farmers were afraid of exerting pressure on landowners by applying to the Collector.

An amendment of the Act in 1945 laid down principles of cost sharing between the
government and the private owners of irrigation sources, for repairs and maintenance works
carried out by the government. Earlier the entire cost of the maintenance works were to be
borne by the private owners / Zamindars though the improvement benefited the Ryotwari
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(government) lands. However, the amendment removed the anomaly and the costs on repairs
and maintenance could now be shared proportionately, not exceeding four per cent of the
incremental income from such improvements.

Tamilnadu Irrigation Tanks (improvement) Act 1949

The Act was passed with a view to preventing the deteriorating conditions, which had
resulted in a decline in the command area effectively irrigated. As per the provisions in the
Act, the government can increase the capacity of the tank by raising full tank level (full
capacity of atank), regardless of location, whether Zamindari, Inamdari or Ryotwari area. It
also empowers the government to recover the costs in such proportions as may be prescribed
by the collector. It aso provides for compensation to those affected by such an increase in the
level of the tank.

Tamilnadu Irrigation Works-Construction of Field Bothies Act 1959

Though a number of irrigation schemes were executed, the potential command designed was
not fully utilized. One of the main reasons identified was the lack of field channels to
transport water from branch canals and minor channels. Moreover, as these field channels
have to be dug in the midst of fields which fall under the domain of private property, there
was a problem in such construction due to lack of cooperation among farmers. Hence, there
was a need for an Act, which would facilitate such construction. Under this Act, the district
collector can ask land owners to construct or improve field channels at their own costs. It also
prohibits anyone obstructing the flow of water in a field channel. However, the
implementation of this Act is also unsatisfactory as there is no provision for compulsory
acquisition of land under this Act. As aresult, the schemes meant for the development of the
command area could not be undertaken effectively.

Tamilnadu Irrigation L evy Betterment Contribution Act 1955

Since independence, a number of irrigation projects were taken up as a part of an overal
agricultural development strategy. This has aso contributed to improvements in existing
irrigation systems. This Act provides for the capital cost recovery of those projects from
beneficiaries. Accordingly, the cost incurred by the improvements should be fully collected
over a period of time. However, the practice of this Act is quite unsatisfactory as the state is
not interested in the collection of capital costs of such improvements for political reasons.

Tamilnadu Panchayat Act 1958 (as amended 1997)

The Act authorises Panchayats to construct and repair minor irrigation works under the
control of Panchayats. The Act also provides for the collection of cess on irrigated lands,
which is about six times that of unirrigated land. Thisis one of the major sources of funds for
local bodies. However, cesses collected from irrigated lands are not utilised for the proper
maintenance of irrigation systems.

Tamilnadu Additional Assessment and Additional Water Cess Act 1963

Water cesses were fixed originally at the time of survey and settlements, around 1865
(Irrigation Cess Act 1865). After that there was no revision in water charges until 1963, when
additional assessments were levied in the case of wet and dry lands to the extent of 50 per
cent of the basic water cess. Thus, the Act paved the way for an increase in irrigation
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revenues. Since then there has been no revisions in water charges in Tamilnadu though many
states have revised the rates.

Tamilnadu Land Improvement Act 1959

The Act is comprehensive enough to undertake conservation and improvement works on soil,
groundwater and surface water in any part of the state. Thus, the Act provides for drought and
flood relief measures by the government and for the reclamation of wastelands. For this
purpose, the Act suggests the creation of Boards at different levels, viz., state, district and
river valley catchments aress.

Compendium of Rules and Regulations (1984): Part | Water Regulation and Part |1
Flood Regulations

This contains rules and regulations passed by the government for regulation of water
distribution and floods under different irrigation projects in the state. These rules define the
responsibilities of officias at different levels in water regulation, dates of opening and
closing up of sluices with specific technical parameters.

Standing Orders of the Board of Revenue

These orders prescribe different water rates (such as basic rates and additional rates) for
different categories of lands (land is classified into six types depending upon the duration of
water supply). The Act requires users (new categories) to obtain permission from the
government for non-agricultural purposes.

On the whole, the motive of all the legidative measures outlined above was to raising
revenue or were related to specific system’s management. As mentioned earlier, there were
no attempts to bring in a comprehensive legidation for the better management of irrigation
taking in to account the changes in agricultura practices, changing water needs and to
involve water usersin water management practices.

6.3 Attemptsto Passa Comprehensive lrrigation Act

Like Tamilnadu, many States had a number of Acts relating to different aspects of irrigation
but none of them was comprehensive. The multiplicity of Acts dealing with different aspects
also created problems for better management of irrigation and quick resolution of conflicts.
The Irrigation Commission 1972, which has gone into this question recommended the
consolidation and simplification of Irrigation Acts into one, which can be applied
uniformly throughout aregion or State. The matter was referred to the Indian Law Institute in
1977 for the preparation of a Mode Irrigation Bill for this purpose. Subsequently, a
Committee was constituted to examine the Model Bill prepared by the Law Institute and to
suggest modifications. The Bill was circulated among all the States for discussion. The Bill,
however, did not receive much attention from the Tamilnadu Government. Subsequently, as a
part of the Water Resources Management Studies Project funded by the UNDP, an attempt
was made by the Institute of Water Studies, PWD, Government of Tamilnadu, to prepare a
draft irrigation Bill on the lines suggested by the Indian Law Institute.

6.4 Salient Features of the Draft Tamilnadu Water Resour ces Act, 1989

With a motivation of putting together all earlier attempts and to enact a comprehensive Act
pertaining to water resources, Tamilnadu Water Resources Act, 1989, was drafted as a part of
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the Water Resources Management Project, Government of Tamilnadu, funded by the United
Nations. The motivation of this Act was to enable the State to have greater control over water
resources in the State, to have a greater say in water allocation, regulation, to promote equity
in water use, maintenance of data base on water resources, to promote and to make legal the
conjunctive use of surface and groundwater and to adhere to strict water quality control
measures.

Article 2 of the Act states, ‘that existing water legislation is piece-mea and inadequate to
address the increasing demand for limited water resources in the State of Tamilnadu; that
water for municipal, domestic, irrigation, power, industrial and related uses is vital to the
maintenance and development of the State of Tamilnadu;” (IWS, 1989, P.6). Further, it is
unambiguously stated in the objective of the Act that water resources are the property of the
State of Tamilnadu and that the State shall ensure efficient, effective and equitable
development among various users. The Act also indicates that the existing water rights
heretofore established shall be recognized and protected. To quote from Article 4 of the Act,
‘It is the responsibility and authority of the Government in the public interest and benefit to
develop, allocate, reallocate distribute, manage, control, regulate and administer the water
resources of the State, in al forms, whether atmospheric, surface or underground, including
its use, reuse and drainage there from, according to the objectives, policies and principles of
this Act; except that the Government must recognize, preserve and protect existing water
rights to the use of water subject to necessary control and regulation in the public interest
according to the extent of actual and beneficial use’ (IWS, 1989,p.10). The Act also has a
provision (which was absent from all earlier attempts) for the first time to regulate
groundwater extraction. It is indeed heartening that the Act recognized the need for
monitoring not only the quantity but also water quality in various river basins of the State: to
guote, ‘ The State shall assess and monitor the quality of surface and groundwater, establish
water quality and discharge standards, and develop plans and programmes for the
improvement and prevention of water pollution’ (IWS., 1989, p.7).

The draft Act also prioritizes the use of water among different sectors, irrespective of whether
it is surface or groundwater but only during the times of scarcity. Accordingly, the first
priority goes to domestic and municipal water users (drinking), followed by agricultural,
power/ energy, industrial/commercial, and all other users in that order. It may be noted that
the second priority users are farmers and industrial users are only the fourth in the order of
priority. Several measures are proposed with aview to regulating groundwater use such as to
obtain a permit from the Public Works Department before extracting groundwater, to
promote conjunctive use of surface and groundwater, to adopt artificia recharge measures
wherever necessary and so on. The Act makes a proposal for implementing a more uniform,
systematic and equitable means of cost recovery and cost sharing. This also involves also the
water users participation in the construction, operation and maintenance of a system. It is
acknowledged in the Act that the existing laws relating to water pollution fail to address the
means to maintain the water quality of our water bodies. The Act therefore suggests the
formation of river basin authorities in which the Tamilnadu Pollution Control Board could
work jointly with other State agencies related to water.

Further, this draft Act made deliberate efforts to involve water users in the development and
management of water resources. The main purpose of the Water Users Association was to
oversee the operation, maintenance, improvement and rehabilitation of the canal network
within a command area, to improve water supply conditions, and resolve disputes. And it
discusses, extensively, the functions and formation modalities of Water Users Association
and their active involvement in water management. The draft Act was circulated to all States
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for comments, improvements and modification. Though the draft contained many important
provisions, it did not receive much attention from the Tamilnadu government.

7 Farmers’ Participation Act and Turnover of Public |rrigation Systems

Since the early 1990s, the Tamilnadu Government has been showing an enormous interest in
farmers participation in water management. This, however, seems to be a wisdom which has
been received from the World Bank. Thus, the State Government issued an Order in
November 1994 to provide for farmers participation. However, this lacked legal sanction,
though it might be held valid by judicia authorities for being a state policy measure (Raju
1994). Nevertheless, the necessity for such legidation arose from the Government’'s
commitment to the World Bank funded Tamilnadu Water Resources Consolidation Project
(WRCP). The funding, which came as a part of the WRCP, was used for the renovation of
major surface irrigation systems in the State. Further, as a part of this project, the Farmers
Organization and Turnover (FOT) programme has been given much importance. The main
objective of this programme is to shift the responsibilities of system maintenance and water
distribution to the Farmers Organizations, which have a command area of about 500
hectares. However, due to legal and other constraints, there are delays in forming Water
Users Association (WUA) under the present system. Hence, the World Bank has
recommended the passing of an Act on the model of the Andhra Pradesh Farmers
Management of Irrigation Act (APFMIS). The Andhra Pradesh Act provides for the
compulsory membership of farmers coming under a water-users-area, which would be
delineated by the district collector. All the landholders belonging to this area would
automatically become members of the WUA by a government notification. There are three
levels of associationsin a project area: Pipe Committee at the outlet level, Farmers Council at
the Distributary level and Apex Body at the project level. Elections will be held to these
associations to select the management committee. As per the Act, the WUA have powers to
levy, collect and share the water charges. The WUA is aso given financia assistance for
meeting expenditure on system maintenance from a routine grant from the State (Jayarg
1998). The Tamilnadu government has already announced an Act based on the Andhra
Pradesh experience. This Act is said to be comprehensive enough, which provides for
farmers management of irrigation systems and other associated aspects.

7.1 Salient Provisions of the Tamilnadu Farmers Management of Irrigation
Systems Act, 2000

The purpose of this Act is ‘to promote and secure distribution of water among its users,
adequate maintenance of the irrigation systems, efficient and economical utilization of water
to optimize agricultural production by involving the farmers and inculcating a sense of
ownership of the irrigation systems in these in accordance with the water budget and the
operational plan’ (Govt. of Tamil Nadu, 2000). The Act provides for the compulsory
membership of farmers in an irrigation system for utilizing water from such a system.
According to section 3, clause 1, the collector of a district has the power to delineate
command area under an irrigation system and declare it to be the Water Users Association
area for the purpose of forming a WUA. Every WUA area can be divided into a number of
territorial constituencies ‘which shall not be less than four, but shall not be more than ten, as
may be prescribed’. All the landholders or the actual cultivating tenants in a water users area
shall automatically become members of the association.

One of the important clauses of the Bill is that even if a farmer owns land in more than one
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territorial constituency of a WUA, he shall be entitled to be a member of only one territorial
constituency at his option. This is very crucial because otherwise a bigger landowner, by
virtue of the fact that he owns land in many places may exercise power in influencing the
activities of the WUA. The members constituting the general body for the respective WUA
shall have the right to elect the President and members of the Managing Committee
representing various territorial constituencies of the WUA. The District Collector in
respective areas shall make arrangements for such an election. Under normal circumstances,
the tenure of the President and the Managing Committee shall be five years.

Two or more WUASs will form a Distributary Committee and Presidents of all WUASs will
become members of such a Distributary Committee ex-officio, and all such members shall
constitute the general body of such a Distributary Committee. In addition, there shall be a
Managing Committee for every Distributary Committee, which shall consist of a President
and members who shall not exceed five from among members of Distributary Committees.
‘The Government may, in such manner as may be prescribed, delineate every command area
or part thereof, of an irrigation system, and declare it to be a Project area for the purpose of
thisAct'.

Further, a Project Committee is congtituted for every project area which will be delineated by
the Government. ‘ The President of every Distributary Committee in the Project Area shall be
member of such Project Committee, ex-officio, and all such members shall constitute the
general body for such project Committee’. There shal also be a Managing Committee for
every Project Committee, which will consist of a President and members who will be elected
from among the members of such Project Committee. The number of members in this
Managing Committee shall not exceed nine. On top of al these, the Government by
notification, may constitute an Apex Committee with a Chairman and such number of
members and powers as may be prescribed by the Government. The purpose of the Apex
Committee is stated to be to lay down the policies and guidelines for the implementation of
the provisions of thisAct.

A motion for the recall of a Chairman or a President or a Member, as the case may be, of the
Managing Committee of any Farmers' Organization may be made by giving notice in writing
and signed by not less than one-third of the total members.

Main functions of Farmers' organization as prescribed by the Act

The following functions are some of the functions to be performed by a Water Users
Association under this Act;

e Planning and implementation of arotational water supply system

e Maintenance of irrigation system right from distribution to field channels
e Promotion of economy in the use of water

e Assisting revenue authoritiesin the collection of water charges

e Maintenance of register of water users

e Maintenance of data base on the inventory of the irrigation system within the area of
operation
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e Removal of encroachments on canals, drains and tank poromboke
e Resolution of disputes among members of the association
e Raising of resources

Similarly, the Distributary Committee and the Project Committee also have some prescribed
functions to perform. Most of these relate to the preparation of an operational plan based on
the entitlement, area, soil and crop pattern. And they also have to ensure the maintenance of
canal network, the proper distribution of water among various WUA, the collection of water
rates and the promotion of economy and efficiency in the use of water.

Sour ces of funding for WUA

The WUA s under this Act are empowered to levy and collect fees not exceeding Rs.500 per
hectare per year from every water user. In addition, the WUA will get access to a funding
from other sources such as annual grants from government, such other funds which may be
granted by the State and Central Governments, borrowings from financing agencies, income
from the assets of the organization and donation from any other sources. The fund thus
mobilized shall be deposited in a nationalized bank or a cooperative bank. The managing
committee of the Farmers Organization shall maintain a sinking fund with a view to
facilitating repayment towards borrowed funding.

Government’s control over WUA

Under this act, the government shall appoint officers from the irrigation department as special
officers or as competent authorities for implementing the decisions taken by the Managing
Committee and they have powers of direction or instruction for carrying out the works
entrusted to them within the purview of the Act. * Every Farmers Organization shall extend
such cooperation or assistance, as may be required by the competent authority, and follow
such directions or instructions as may be issued by the competent authority, from time to
time, for carrying out the purposes of thisAct’.

In order to supervise the functions of the officer including the collectors, the government can
appoint a Commissioner and give him the required powers for carrying out the functions
specified by the government. The government also has powers to give directions to
competent authorities/farmers associations to take such actions as may be specified by it.

Settlement of disputes

The managing committees of WUAS/distributory/project/Apex Committees are the
authorities for the settlement of disputes arising among members of such an organisation and
the concerned committee shall be decided by the managing committees of immediate higher
level organisations. The concerned members if aggrieved by the decisions of such committee
can appeal to the next higher level committees and the decisions of such committees shall be
final. All the appeals under this act shall be disposed off within fifteen days. It is necessary to
underline the powers of the Apex Committee or the Government. The Act says, ‘any such
dispute or differences arising between a member and the managing committee of a project
committee or between two or more project committees shall be determined by the Apex
Committee, whose decision shall be final’

Provisions for offences and penalties and recovery of arrears
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Those who violate the provisions of this Act ‘shall, on conviction, be punished with
imprisonment for a term which may extend to two years or with fine which may extend to
five thousand rupees, or with both’.

Further, Article-39 of the Act provides for recovery of money due to a Farmers' Organization
as arrears of land revenue and ‘for the purposes of such recovery, the competent authority (in
this case, irrigation department) shall have the powers of a Collector under the Tamilnadu
Revenue Recovery Act, 1864.

7.2 Evaluation of the Farmers Participation Act 2000
Positive Aspects

The Act no doubt provides the legal framework for a better participation by farmers in water
management for the first time in the history of irrigation legisations in Tamilnadu. The Act
enables farmers’ participation, not only at alower level but also in arestricted manner at the
main system level. The farmers collective participation is enabled through the formation of
WUASs, the office bearers for which have got to be elected through a democratic process. The
Act aso provides for the autonomous management of the irrigation system by the Farmers
Organizations in their respective areas for both the maintenance of the system and for the
distribution of water supply. The annual grants alocated by the Government for various
purposes, such as for operation and maintenance, can now be better utilized by WUA. Also
the WUASs have legal powers to levy and collect additional water charges, which would
enhance their financial positions. Hence this provision would go along way in improving the
cost recovery. With regard to the settlement of disputes, since the decisions taken by the
concerned Committees or their higher level committees are final, the Courts are forbidden to
entertain any further appeal.

A maor breakthrough as regards the management of FOs is that the members of the
association are vested with powers to recall the committee members. This provision would
contribute for the accountability of the elected leaders and restrain them from
mismanagement. Further, the Government as has been generally seen in many other
organizations like cooperatives and Panchayats, cannot wind up the management committees
of WUAs.

Negative Aspects

The Act is comprehensive enough and many provisions of the Act are ideal for a smooth
water management system. The Act ensures better participation by farmers in water
management not only in water sharing but also in the collection of water rates and in
maintenance as well. Further, the intentions of this Act are never in question. In the past also,
as we have discussed earlier in this paper, several lega attempts were made by the then
British Government to organize farmers to undertake maintenance work. But unfortunately,
all past attempts were a gross failure. It does not, however, follow that present attempts
would also result in failure. Nevertheless, it is important to take a critical view of the
provisions of the Act and such aview may help to correct the inadequacies in the Act.

It is sad indeed that for many historical reasons even the traditiona irrigation institutions are
fractured and fragmented. But the present Act attempts to organize water users and form
associations. Before attempting the introduction of new irrigation (farmers) organizations
through legidative measures, it is therefore necessary to examine the reasons for the
disintegration of traditional irrigation institutions.
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The traditional irrigation institutions, which evolved over a very long period of time and
existed in many canal and tank irrigated areas, are characterized by severa socia
arrangements and socia responsibilities. In reality, the technology of water use for
agriculture has developed over a period of several centuries, and its history has run parallel
with the patterns of human settlements and village societies. The social norms appear through
long processes of evolution (Basu, 2000). To quote Ullmann-Margalit, ‘Norms as a rule do
not come into existence at a definite point of time, nor are they the result of a manageable
number of identifiable acts. They are, rather, the resultant of complex patterns of behaviour
of alarge number of people over a protracted period of time' (Ulmann-Margalit, E. 1977 and
guoted in Basu, 2000:123). Therefore, it follows that traditional irrigation institutions cannot
be definitely dated and the success or failure of an irrigation institution depends very much
upon the active participation of each and every individual member of a village society. The
participation of avillage society however, will be institutionalized and sustained only when a
society feels the necessity for it. Under such circumstances, the principles of collective use
will evolve and will get institutionalized. Thisis how history works.

In the same way, if the traditional irrigation institutions at the moment are in the process of
decay or already defunct, it is because of some compelling socio-economic, technological and
institutional factors. (For more detaills on the factors, which led to the disintegration
traditional irrigation societies see Janakargjan, 1993). The hitherto organized members of a
village society are currently unorganized and it is not easy to ‘organize’ them either by force
or by law. This is simply because the fundamental motivation for ‘association’ or
‘convergence’ or ‘meeting together’ should evolve from within, rather than being imposed
from above. The next question that comes to our mind is whether we could indoctrinate
motivation in their minds. Thisis grossly unrealistic and impracticable. On the other hand, in
many parts of the State and country, whether one likes it or not, traditional irrigation
institutions are still functioning to a reasonable degree. In such village societies, are we going
to superimpose a new institution, through legislation, on the existing ones? Are we really
empowered to alter the norms and institutionalized practices, which have evolved over along
period of time?

Further, let us try to understand the relationship between law or the State and the people for
whom it is meant. In the present case, the Act is meant for water usersin avillage society. As
per the Act, the water users have no option except to become members of the WUA. A
farmer who owns land in a given command area and if he does not want membership in the
WUA, seems to have no right to opt out of WUA. If indeed a farmer does not have the
option, then it sounds undemocratic. Look at it from another angle: Most farmers who own
wells in the command area (who actually do not want membership in the WUA) become
members as required by the law; such members may not participate in the collective action.
Indeed, such members do not have any incentive to participate in the ‘State sponsored
collective action’, particularly in a situation where the extraction cost of water from wells is
zero (due to hundred percent subsidy extended to agricultural pump sets in the State of
Tamilnadu).

A brief discussion on afew individual sections and various clauses in the Act follows in the
next few paragraphs:

The Act is called the Tamilnadu Farmers Management of Irrigation Systems Act 2000 but
theway ‘farmers are defined is quite narrow. As per the Act ‘every WUA shall consist of all
the water users in such water users association area as members (Section-4.2). If one
concludes from the above section that a WUA includes only those cultivators who own or
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cultivate land, then the Act is effecting a great injustice to a village society, in which water
has been considered the property of all sections of the community. And, in the process the
Act excludes the landless popul ation from becoming members of aWUA.

Section-12 empowers the Government to constitute an Apex Committee, which will have an
overall control over WUAS. But the constituent members of this Committee have not been
spelt out. The ambiguity lies, in particular, whether the members of the Apex Committee are
primarily from WUA or from WRO or from any other section. This is important because,
most of the final decisions are taken by the Apex Committee, and if this Committee is
dominated by the WRO, then the strength and autonomy of WUASs will get diluted. On the
other hand, if the members of the Apex Committee are nominated from political parties (as
happens in the case of Cooperatives at present), there is every possibility for the
misutilisation of this provision in favour of the ruling parties.

Section 26 of the Act provides for the appointment of personnel from the Water Resources
Organization (WRO) of the Public Works Department of the Government of Tamilnadu, as
competent authorities for implementing the decisions of the farmers organization but their
role is not specified. Clause (3) of Section 26 is, in fact, vague in defining the powers of the
‘competent authorities' of the WRO. It only says that the directions given by the competent
authorities must be followed by the farmers organization. Section 46 (2) aso empowers the
Government to issue any order as regards the powers of the competent authorities and
requires the farmers’ organization to give effect to such orders. To quote, ‘ The Government
may issue such orders and directions of a genera character as they may consider necessary in
respect of any matter relating to the powers and duties of the competent authority or the
farmers’ organization shall give effect to such orders and directions' . Such undefined powers
given to the WRO personnel may result in the misuse of power. In which case, the whole
purpose of empowering water users will be defeated. Further, such powers given to the WRO
personnel may weaken or dilute the autonomy given to farmers organizations. In the final
analysis, the WUAs may be reduced to the status of a mere takers of directions given by the
WRO. This is exactly the problem that confronts us at the moment; in which case, where is
the departure from the current system of water management, which is maintained by the
bureaucracy? And what kind of powers and autonomy have we ‘turned over’ to water users
through the Act? Please note that even in the case of a settlement of disputes among water
users, the final say isin the hands of the WRO. The Act says, ‘ any such dispute or differences
arising between members and the managing committee of a project committee or between
two or more project committees shall be determined by the Apex Committee, whose decision
shall be fina’ (Section 36.4). But currently, the matters concerning water disputes are
resolved through loca institutional mechanisms. This is yet another example which
highlights the extended role of the WRO and which disturbs the existing autonomy enjoyed
by theirrigation institutions.

Most important of al, the Act discusses the formation of WUA in the surface water
commands without taking into account the extensive prevalence of irrigation wells in the
same command areas. As discussed earlier, access to a private source of irrigation (namely,
wells) may provide a big disincentive for the farmers to take an active interest in the WUA.
At the same time, in order to make the WUA more sustainable, the well owners cannot be
asked to close down their wells. The greater the number of wells in a given command area,
the less effective will be the collective action. Therefore, a crucial aspect of an integrated
water resource management of surface and groundwater is lacking in this Act. Further, the
main idea of the 73" amendment to the Panchayat Raj Act is to strengthen the democratically
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elected government which represents all sections of the village population. But the formation
of WUAs weakens this very fundamental objective.

8 State Water Policy in the Context of Water Rights

So far we have discussed, in a somewhat chronological fashion, the legislative measures
undertaken by the State concerning the water sector and water rights. But we have not
discussed the State water policy as such. It is interesting to note that the State never had a
policy for a coordinated development of water resources until the formulation of a national
water policy in 1987. The State drafted its own water policy in 1994 only, that too at the
insistence of the Government of India and the World Bank. Until such time, most of the
activities of the State were undertaken on an ad hoc basis. In fact, the severity of the looming
water crisis was never thought of. (Government of TamilNadu 1994). Some of the goals of
the State water policy are to establish an information system for water resources, to give top
priority for drinking water, to provide adequate water for industries, to maintain water
quality, to promote equity and socia justice, to promote users participation in water
management and to provide a mechanism for resolving conflicts between users and between
intra-state river basins.

The approach of the State water policy has been as follows.

Efficient management of watershed to minimize sedimentation
e Removal and prevention of encroachment in water courses and water bodies
e Restoration of the capacities of the existing water bodies

e Modernisation of the physical systems

e Avoidance of transmission losses

e Minimisation of evaporation losses

e Adoption of modern methods of irrigation

e Planning of recycling and re-use of water

e Minimisation of leakages in pipelinesin drinking water systems
e Artificial recharge of groundwater

e Interlinking the river basins within the state

e Planning for cloud seeding

e Rainwater Harvesting

e Desdlination techniques

It can be seen from the above account that the approach of the State water policy to water
resource development is technical rather than oriented towards the community. Further, the
explanatory note to the water policy offers details about the methods of achieving goals but
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no mention has been made about the peopl€’ s rights in water resource development. This also
confirms our earlier argument that traditional water rights of people have been appropriated
by the State. Though the policy statement mentions farmers participation in irrigation
management, their rights over water are not clearly defined. Water resource systems are
generally identified with those who have land and those of the landless are completely
excluded. Moreover, the extent of users participation is limited to the operation and
maintenance at local levels only. The involvement of the community in the system level
designs and construction are neglected. As the water policy is an important document, which
spells the out development strategy of a State, such neglect is a serious flaw and deserves a
thorough revision.

9. Analytical Summing Up

The foregoing discussion demonstrates the initiatives taken by the State to appropriate the
water rights that belonged to the people and the measures attempted to turnover the rights
back to them. Paradoxically, both the attempts were through legal means. What is absorbing
is the State's adeptness in resolving to encourage ‘participatory irrigation management’
when, after all, the State’s management efforts failed to deliver goods. Furthermore, the
State’s wisdom of turning over irrigation systems to water users is not a ‘spontaneous
accomplishment’, but at the instance of the World Bank. As a part of the Water Resources
Consolidation Project (WRCP) funded by the World Bank, the Tamilnadu Government has
borrowed to the extent of Rs.1200 crores. The implementation of FOT (Farmers
Organization and Turnover) programme in the state is in the initial stage in the mgor,
medium and minor irrigation systems with financial assistance from the World Bank. The
State resorts to turning over irrigation systems to people, which are beset by problems such as
an absolute deviation from the original operational rules, a gross mismatch between the
availability of water supply and the demand for it, low recovery rates, the availability of very
little resources for operation and maintenance, corruption at all levels, fragmented
community action, and so on. In addition, there has been a huge accumulation of neglected
repairs over along period which has paralysed irrigation management in many systems. It is
not clear how far the system improvement works undertaken as a part of the World Bank
programme will be effective in solving such an ageold problem of neglected maintenance.

Besides, the substantive question is how can the State impose a non-functioning or a mal-
functioning irrigation system to people through an Act? Even if the State imposes it through
law, to what extent will people accept it, and what kind of a collective action can we expect
from them?

In addition, the State was interested mainly in financial management either by reducing
maintenance expenditure on irrigation or by improving the financial outcomes of irrigation
projects. Indeed, the Compulsory Labour Act and various other Acts related to water cesses
are meant for this purpose. Also the legal provisions were related to project specific operation
and management of the system and in that sense, these provisions were regulatory in nature.
For along time, the State played a magjor role in deciding the rules and regulations of water
management. There were no provisions for users participation. Though there have been
some attempts made in recent times towards promoting user participation, these legislations
are not comprehensive. Moreover, there is no scope for involving farmers in the plan and
design of the system right from the project formulation stage. Even the existing rules and
regulations of irrigation systems, which are managerial in nature, suffer from a number of



problems (for more details, see Raju, 1994). An important aspect of these legidationsis that
water rights and land rights are interwoven, which pose problems of equity and social justice.

The more critical issue of relationship between water and water users was never a part of the
State’s agenda. In the past, farmers contribution towards al critical functions of water
management was through spontaneous community action. Nevertheless, there is a tendency
to glorify traditional irrigation practices. Those who do so not only fail to acknowledge the
weaknesses in that system but also advocate revamping of such system. Firstly, the irrigation
ingtitutions of the past manifested clearly the social and economic hierarchy and for that
reason, the question of equity in the sharing of water never arose as a subject matter for
discussion. Secondly, no democratic norms were followed in the appointment of irrigation
functionaries. Thirdly, all decisions were taken locally and decisions of the canal managers
were always final. In sum, it was local irrigation despotism. Further, it is not easy to revamp
traditional irrigation ingtitutions. There are many socio-economic and institutional factors,
which have contributed to the disintegration of the traditiona irrigation societies such as
changes in the land control institution and the nature of changes in the control over
productive resources, changes in the mode of production, changes in agro-irrigation
technology and massive development of groundwater irrigation and so forth. All these have
contributed to a great deal of change in village societies. Those who support the revival of
traditional water management systems fail to understand the overall development that is
taking place in the countryside. Take for instance, the development of groundwater irrigation:
can we take this development as an isolated event in a village society? Janakarajan (1993)
summarizes this point in the following manner: ‘Land transfers from upper castes to the
hitherto cultivating castes have been a fundamental change that has taken place in the
villages, which in turn has resulted in the emergence of owner cultivation in the place of
tenancy contracts. The changes in the mode of cultivation, coupled with the introduction of
new technology have induced farmers to go in for an extensive development of well
irrigation, in particular wet lands. As a consequence of private control and ownership of
irrigation water (viz., groundwater), farmers’ interest in the collective effort for maintaining
traditional irrigation systems gets weakened. ..... landlords who exercised a great deal of
power in preserving and controlling the traditiona village systems including that of
traditional irrigation institutions, have lost their glory. Therefore, traditiona irrigation
ingtitutions in their normal course disintegrated or are in the process of disintegration....’
(p.A.59).

There is another aspect relating to the State vis-a-vis community water rights, which needs to
be clarified. The State has the sovereign right to appropriate, control and regulate water,
subject to protecting the interests of riparian right holders. The proceedings of many court
cases which uphold the rights of the Government as well as those of the riparian rights
holders are summarized very well in the draft Water Resources Act, 1989 for Tamilnadu. In
this context one should study the Tamilnadu Farmers Management of Irrigation Systems
Act, 2000. This Act provides for greater user participation, reduces the State’s role in water
management but at the same time legalizes water as being the property of landowners only. In
the process, the landless population, which hitherto enjoyed rights over community water
resources, is excluded. Further, to what extent landowners are motivated to participate in
water management as envisaged by the Government remains to be seen.

The State could play a useful role as a protector of water resources rather than as a provider.
Thisis more crucia in a context where the sustainability of water resourcesis at stake. Thisis
not to deny the fact that civil society has a greater role in contributing to sustainable
development but the State certainly has an important role in so far as the enforcement of, for
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instance, pollution abatement laws, regulating the use of groundwater by different sectors,
enforcement of laws to preserve the ecology and environment, technology dissemination and
so forth are concerned.

Appendix —1: Water Rightsin old irrigation projects: The Case of Palar

The Palar river, which originates from the Nandhidurg hills, runs through the States of
Karnataka and Tamilnadu states, before it joins with the Bay of Bengal near Chennai city.
The Palar river used to be the mainstay of at least two districts in Tamilnadu for both
agriculture and drinking. For many centuries, this river provided irrigation water for a couple
of million acres, both directly and indirectly. The river water was used to feed a chain of
irrigation tanks and also generated hundreds of spring channels (tapping base flow).

Before the construction of the Palar Anicut system in the year 1858, farmers used to
construct what islocally called Kondams, to divert river water to tanks and fields. Thousands
of community labourers drawn from many villages were organized for the temporary
construction of kondams and for all other related activities. Since the kondams got washed
away during heavy floods, farmers were involved in repeated action every year to divert the
Palar river water. With a view to having a permanent structure for diverting water, the then
British Government constructed an Anicut (a diversion weir) called Palar Anicut in the year
1858. This Anicut, through four maor channels diverted water to a series of tanks in the
undivided North Arcot and Chengalpattu districts. Presently, the PAS feeds 317 tanks in this
region.

Water management functions in this region were organized by the local people through
Kudimaramath labour, both before and after the construction of the PAS. But the
construction of atemporary Kondam required the co-operation of a number of villages, which
benefited by the system. Therefore, there existed well-organized principles to organize
farmers on such alarge scale every year and local farmers enjoyed absolute water rights over
the Palar river. This being agenera system adopted for the maintenance of the Palar system,
there were specific rules regarding supply to individual tanks. Accordingly, when there was
no supply from the Palar, Kondams were to be built to divert the rain water flowing in the
canal. Similarly there were number of traditional methods prescribed for filling up tanks
under different water supply conditions. In order to enforce these regulations, village
communities used to deploy labourers at crucial points of diversion to ensure that water was
not diverted to other channels, which were not entitled to it. Thus, the village ingtitution
ensured that water rights were properly enforced and not infringed upon by illegal methods.
This kind of system was observed in almost every channel. The water rights enjoyed by the
farmers were codified and adopted by the village communities. Such codified water rights
were recorded in a document called Mamulnamas.

However, the introduction of the ‘kaniyachi' system on land administration disturbed the
water rights hitherto enjoyed by the farmers. Most of all, since the changes in the land
administration system (from Zamindari to kaniyatchi) has increased the number of land
owners from one, to say, for example, 30, disturbed the local power equations. Further, since
the centralized enforcing authority (zamindar) was no more in existence, the loca water
management functions  through community labour got disrupted. As aresult, many system
tanks, which were functioning better earlier, fell into disuse.

Under these conditions, there was a necessity for the State to intervene. With this view, the
Government introduced what is known as the Tank Restoration Scheme in order to renovate
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and revamp the tank irrigation system in the Presidency. Even then, there was no marked
change in the management of the tank irrigation system in the Presidency, more so in the
Palar Anicut System.

Construction of the PAS and bureaucr atisation of water management

We have seen earlier that people used to construct temporary Kondams to divert water from
the river to tanks. The introduction of the Kaniyatchi system and the subsequent changes in
the land control ingtitution, have resulted in decline in the Kudimaramath system. Therefore,
with aview to utilising the Palar river water, farmers lobbied for a permanent structure across
the river to divert the water to tanks. Thus, the PAS came into existence in the year 1858.
This was the beginning of the Government gaining control over water resources.
Subsequently, there was pressure exercised by non-command farmers to undertake new
schemes in the basin, which resulted in the construction of the Cheyyar Anicut in the 1870s.
Further, the Government played a crucial role in transacting with the Government of Mysore,
the upper riparian, for enhancing water supply in the Palar river. The then Madras
Government, kept increasing command area under the Palar Anicut and constructed other
anicuts with a view to enhancing revenue. The state government, after intensive
investigations in the basin in 1930 itself, came to the conclusion that the river was being
made to irrigate a far larger area than it was theoretically capable of irrigating. Coupled with
this, the efficiency of the PAS has been affected owing to siltation in the Anicut and the major
channels. Based on recommendations of the Committee, the Government passed an order
(GO) prohibiting new irrigations works and an extension of existing works. In addition, the
GO aso banned the conversion of dry lands into wet and single crop wetlands into double
crop wetlands. (G.O. No. 1617 | dated 19" June 1931). However, these restrictions were
diluted by a number of subsequent GOs. In recent times, after the introduction of the green
revolution technology in the mid 1960s, the Tamilnadu Government relaxed many of these
rules with a view to providing more irrigation water. Massive development of well irrigation
in the basin has been a clear manifestation of the relaxation of these rules.

In 1981, the government has prohibited the sinking of wells or tubewells with or without
pump sets within a distance of 600 metres from either bank of the Palar river. Also such
wells were prohibited within two furlongs of the heads of spring channels under the Palar
river. (GO MS.N0.1198 PWD 6" May 1961). However, there were quite a large number of
representations from farmers to relax these rules. Subsequently the Government passed a GO
reducing the distance to be observed for digging of wells from two furlongs to one furlong. It
also relaxed the restrictions on the wells constructed within the command area of the spring
channels. In addition, the capacity of the pump sets was restricted to 5 H.P.

As there were further hardships in implementing the 1961 GO, an additional order was
passed in 1965 to eliminate the problems. However, it was necessary that the new wells
proposed should not interfere with the water tables of the existing wells. Therefore, A GO
was issued in December 1978 (GO MS No. 1711 dt.23.12.1978), which relaxed further the
conditions for the utilisation of the Palar water. Accordingly, the distance norm for the
sinking of wells was reduced to 400 metres in case of spring channels and 50 metres in case
of other sources like tanks. Also the pumping capacity increased from 5 HP to 8 HP.
However, permission for sinking of wells or installation of pump sets would be given only in
areas where the Chief Engineer (ground water) had given clearance. The distance norm was
further reduced from 400 metersto 200 metresin 1985 and the pumping capacity increased to
10 H.P. Accordingly, the permission was also given to regularise all those pump sets, which
had already increased their pumping capacities (GO MS. N0.702 dt.13" May 1985.).
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Finally, another amendment to the GO in 1988 gave further relaxations on the
recommendations of the High Level Committee on Specia Rice Production Programme: The
distance rule now will not apply to tributaries or spring channels but only to theriver. That is,
the distance for prohibition of wells shall be computed from the banks of the river only. The
rules apply only to those areas (survey numbers) within the prohibited zone and not to the
entire village. The spring channels that existed earlier but had dried up were to be exempted
from the purview of the Palar basin rules and the collectors of North Arcot and Chengal put
districts were authorised to decide about the defunct channels.

The above historical account explains the manner in which the bureaucratisation of water
resources, with particular reference to the Palar basin took place. It aso indicates how the
peoples' traditional water rights (especially in the tanks and spring channels commands) were
appropriated. We have also seen the crucial role of agricultural and well irrigation technology
in all these changes.

Appendix 2: Water rightsunder new irrigation projects

While old irrigation projects are governed by customary rights and by statutes, the new
projects taken up after independence are entirely run by the government. The bureaucracy
carries out the entire process of project formulation, construction and implementation.
Therefore, detailed guidelines for the opening of canals/dams, the regulation of flow, the
monitoring of the systems functioning on a day- today basis across through the seasons and
across the seasonsin ayear. And, al the rules of operation system maintenance were framed
without consulting the water users in the command. Rules were framed to operate the systems
even up to a pipe point level that has command area of less than 50 acres. The duties and
responsibilities of irrigation officials at different levels were prescribed and they were
required to follow the set guidelines. There is absolutely no scope for the involvement of
farmers in the operation and management of the system. Even if they had some prior water
rights, when new projects came into existence, all those prior water rights were meddled
with. The case of Parambikulam Aliyar Project (PAP) in Tamilnadu is indicative of the
dominance exercised by the bureaucracy.

Parambikulam Aliyar Project (PAP)

The PAP is basically a muti-purpose irrigation project, which diverts a series of west flowing
rivers in the Western Ghats eastwards, in order to provide irrigation to the dry tracts of
Coimbatore and Erode districts in Tamilnadu. The first phase of the PAP was thrown open
for irrigation in 1967. At the time of the commencement of the entire project in 1972, the
command area developed was to the extent of 150,000 acres. At the beginning, water supply
was provided for 12 months, dividing the entire command area into two zones. In 1978, the
command area was extended by about 100,000 acres, taking the total command area of the
PAP to 250,000 acres. After the extension, water supply was provided once in 18 months, by
introducing a three zone pattern. The beneficiaries of the PAP challenged this decision of the
Government by awrit petition in the Madras High Court. In 1983, an agreement was reached
between the farmers and the State Government: according to this agreement, the original
beneficiaries of the PAP would be given first priority in water supply. However in 1993, the
government further extended the command area by about 175,000 acres by passing an act.
Therefore the total command area of the PAP reached a figure of 425,000 acres. The origina
beneficiaries again sought judicial redress. But the Madras High Court dismissed the petition
by stating ‘the change in the circumstances warranted the passing of the enactment’. It
further held that the action of the legidlature in seeking to provide water to additional land
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could not be regarded as illegal. The Supreme Court also upheld the decision of the Madras
High Court after hearing the petition filed by the original beneficiaries. The Supreme Court
observed that the legislature has an absolute right to alter the pre-existing right with aview to
providing benefit to more people. This verdict of the Supreme Court is important in so far as
asserting the State’s rights is concerned and further, this verdict has repudiated the prior
appropriation rights of the people. Most of al, this verdict has given powers to the State to
introduce any changes in the system without consulting beneficiaries.
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1. EVOLVING REGULATORY FRAMEWORK

PHILIPPE CULLET, WATER LAW IN INDIA — OVERVIEW OF EXISTING
FRAMEWORK AND PROPOSED REFORMS

/ntroduction

In the words of the United Nations Development Programme (UNDP), water is ‘the stuff of
life and a basic human right’.* Thus, water is an essential element for life — including human
life — on earth and as a result is a core concern in law. From a legal perspective, the UNDP
rightly emphasises the importance of the human right dimension of water. Yet, in practice,
water law is made up of a number of elements comprising a human right dimension, as well
as economic, environmental or agricultural aspects. In particular, historicaly, one of the
central concerns of water law has been the development of principles concerning access to
and control over water.

Drinking water is directly essential for human life. Water is also indirectly essential, for
instance, as an indispensable input in agriculture. Y et, despite the central role that water has
always played in sustaining life, human lives and human economies, the development of
formal water law has been relatively slow and often patchy. At the domestic level, colonial
legidation first focused on the regulation of water for economic reasons, for instance, through
the development of legislation concerning irrigation and navigation. Over the past few
decades, increasing water pollution and decreasing per capita availability have led to the
development of other measures such as water quality regulation and an emphasis on water
delivery, particularly in cities, as well as environment-related measures. Yet, water law
remains largely sectoral to-date. At the international level, water regulation first focused
mostly on navigation in international watercourses. It has progressively evolved to
encompass issues concerning the sharing of international waters. International water law has,
however, not yet reached the stage where it provides an overall regime for the regulation of
water uses.

In India, water law is made of different components. It includes international treaties, federal
and state acts. It aso includes a number of less formal arrangements, including water and
water-related policies as well as customary rules and regulations. This working paper maps
out the relevant legal framework concerning water in India. The first section delineates water
law as it evolved until recently. The second section then examines proposed and ongoing
water law reforms that are in the process of completely redrawing India's water lega
framework.

1. Existing Water L aw Framework

Existing water law is made up of a number of different instruments. This is the case at the
international level where only certain aspects of water law have been devel oped and where no
international water law treaty exists. This is also the case within India where it remains
difficult to identify a coherent body of comprehensive law concerning water. This is related

1 United Nations Development Programme, Human Development Report 2006 — Beyond Scarcity: Power,
Poverty and the Global Water Crisis 1 (New Y ork: UNDP, 2006).
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to the fact that distinct concerns have been addressed in different enactments. Thisis also due
to the division of powers between the centre and the states and the fact that water regulation
ismostly in the hands of the states.

This section first highlights some of the salient international instruments that are relevant in
India. It then moves on to examine existing water regulation in India and the different
principles that govern different types of water.

1.1 International Framework

International water law includes a number of instruments. They may not all apply directly in
India but contribute in various ways to the development of water law at the international as
well as national levels.

For many years, international water law included mostly treaties concerning navigation in
international rivers, which constituted one of the early areas of collaboration among states.
This has been expanded to many non-navigational aspects over time but the focus on
international watercourses remains an important part of water law, as exemplified in the
Farakka treaty.2 Indeed, the only multilateral treaty in the field of water is a convention
concerning non-navigational uses of international watercourses.® This treaty adopted in 1997
provides a framework for cooperation among states on international watercourses concerning
the use of their waters apart from navigational aspects.# The basic principle it proposes for
using international watercourses water is equitable and reasonable utilisation.> The basis for
watercourse use is therefore agreement among concerned states concerning their respective
needs. While there was substantial debate concerning the place of environmenta aspects and
sustainability, the principle of sustainable utilisation has not been adopted as a principle that
would override equitable and reasonabl e utilisation.®

The adoption of the convention was in itself a landmark development since it took UN
member states many years to agree on this text.” Nevertheless, the difficulties encountered in
negotiating this convention are reflected in the fact that its scope is relatively limited. Thus, it
only applies to international watercourses and is therefore not a convention addressing
freshwater in general. Further, its operative principles are relatively outdated as it fails to
break clearly with the traditional principle of equitable and reasonable use in favour of a
sustainability based approach. While the convention does not break much new ground at the
conceptua level, only 14 states have ratified it so far. Further, only 21 countries (including

2 Treaty on Sharing of the Ganges Waters at Farakka, New Delhi, 12 December 1996, 36 Int'| Leg. Mat. 519
(1997).

3 Convention on the Law of the Non-navigational Uses of International Watercourses, New York, 21 May
1997, reprinted in P. Cullet & A. Gowlland-Gualtieri eds, Key Materials in International Environmental
Law 481 (Aldershot: Ashgate, 2004).

4 |d. Article 1.

Id. Article 5.

6 See e.g., Patricia Wouters, The Legal Response to International Water Scarcity and Water Conflicts: The
UN  Watercourses Convention and Beyond 20 (Dundee, 2003), available at
http://www.dundee.ac.uk/iwlri/Documents/Research/IWL RI%20Team/Wouters/GY IL.p
df.

7 The mandate for the development and codification of the law of non-navigational use of international
watercourses was first given to the Internationa Law Commission in 1970. See General Assembly
Resolution 2669 (XXV), Progressive Development and Codification of the Rules of International Law
Relating to International Watercourses, 8 December 1970.

(6]
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those that have ratified) have signed the convention. India has not even signed yet.
Freshwater remains an issue over which states are fearful of losing control. As a result, even
relatively weak coordination measures appear threatening to many.

Besides the UN 1997 Convention, there exist a number of international treaties that are
directly or indirectly concerned with water. The UNECE Convention on impact assessment
applies, for instance, in the case of dams and other water-related infrastructure projects.g8 The
Desertification Convention clearly links water and desertification. In fact, its objectives
provision recognises that rehabilitation, conservation and sustainable management of water
are key to combating desertification.® The Convention on wetlands of internationa
importance (Ramsar Convention) is intrinsically concerned with water.10 It is particularly
noteworthy because it goes beyond the main water treaties insofar as it considers water,
which is entirely under national sovereignty. Indeed, the scope of the Ramsar Convention is
not limited to transboundary wetlands but includes wetlands that are entirely within the
territory of a member state.

Besides treaties focusing on water or having a water dimension, there are a multitude of non-
binding instruments concerning water. These include instruments focusing on water like the
Dublin Statement that laid down principles for water sector reforms in the early 1990s.11
These also includes instruments not directly concerned with water like the Declaration on the
Rights of Indigenous Peoples that specifically recognises the prior informed consent of
indigenous peoples is necessary for any project affecting their water resources.12

Overall, international water law is both an old and highly developed area of law as well as an
area in need of significant development. International water law is well developed with
regard to cooperation among states concerning issues and activities that are clearly
transboundary in scope such as navigation on international watercourses. In recent decades,
the importance of collaboration on non-navigational aspects of international watercourses has
rapidly grown and is now recognised as a core objective of international water law. However,
international water law is yet to be effectively developed with regard to cooperation on issues
related to water found within national boundaries. While this still seems to be beyond what
most states can agree on at present, water is no different from biodiversity, which is also
nearly entirely found under national jurisdiction. Yet, it is now aready fifteen years since UN
member states recognised that biodiversity is a ‘common concern’ of humankind, which is
under state sovereignty but requires a degree of cooperation in conserving and sustainably
using it.13 Further, while international water law has at least started integrating an
environmental perspective, the social and human rights dimension of water remain largely

8  Convention on Environmental Impact Assessment in a Transboundary Context, Espoo, 25 February 1991,
reprinted in Cullet & Gowlland-Gualtieri, note 3 above at 29. This convention is open for globa
membership though India has not joined yet.

9 Article 2, United Nations Convention to Combat Desertification in Those Countries Experiencing Serious
Drought and/or Desertification, Particularly in Africa, reprinted in Cullet & Gowlland-Gualtieri, note 3
above at 267.

10 convention on Wetlands of International Importance Especially as Waterfowl Habitat, Ramsar, 2 February
1971, reprinted in Cullet & Gowlland-Gualtieri, note 3 above at 248.

11 publin Statement on Water and Sustainable Development, International Conference on Water and the
Environment, Dublin, 31 January 1992.

12 Article 32(2), United Nations Declaration on the Rights of Indigenous Peoples, in Report to the General
Assembly on the First Session of the Human Rights Council, UN Doc. A/HRC/1/L.10 (2006).

13 Convention on Biological Diversity, Rio de Janeiro, 5 June 1992, reprinted in Cullet & Gowlland-
Gualtieri, note 3 above at 1609.



absent. The absence of a human right perspective in water law has been addressed from the
perspective of human rights law through the adoption of Genera Comment 15 of the first
Covenant.14

1.2 Legal Framework in India

National water law is more developed than international water law. Nevertheless, India lacks
an umbrella framework to regulate freshwater in all its dimensions. The existing water law
framework in India is characterised by the co-existence of a number of different principles,
rules and acts adopted over many decades. These include common law principles and
irrigation acts from the colonial period as well as more recent regulation of water quality and
the judicial recognition of a human right to water. The lack of an umbrella legislation at the
national level has ensured that the different state and central legal interventions and other
principles do not necessarily coincide and may in fact be in opposition in certain cases. Thus,
the claims that landowners have over groundwater under common law principles may not be
compatible with alegal framework based on the human right to water and the need to allocate
water preferentially to domestic use and to provide water to all, whether landowners or not on
aequal basis.

In terms of statutory development, irrigation laws constitute historically the most devel oped
part of water law. This is in large part due to the fact the colonial government saw the
promotion of large irrigation works as central to its mission. This also included the need to
introduce a regulatory framework in this area. As a result, some of the basic principles of
water law applicable today in India derive from irrigation acts. The early Northern India
Cana and Drainage Act, 1873 sought, for instance, to regulate irrigation, navigation and
drainage in Northern India. One of the long-term implications of this act was the introduction
of the right of the Government to ‘use and control for public purposes the water of all rivers
and streams flowing in natural channels, and of all lakes' .15 The 1873 act refrained from
asserting state ownership over surface waters. Nevertheless, this act is a milestone since it
asserted the right of the Government to control water use for the benefit of the broader public.
This was progressively strengthened. Thus, the Madhya Pradesh Irrigation Act, 1931 went
much further and asserted direct state control over water: *All rights in the water of any river,
natural stream or natural drainage channel, natural lake or other natura collection of water
shall vest in the Government’ .16

Colonial law in this area remains relevant to-date because acts like the 1931 MP act are still
in force. Further, in MP again, the Regulation of Waters Act, 1949 reasserted that ‘all rights
in the water of any natural source of supply shall vest in the Government’.1” The much more
recent Bihar Irrigation Act, 1997 still provides that all rights in surface water vest in the
Government.18

Statutory water law also includes a number of pre- and post-independence enactments in
various areas. These include laws on embankments, drinking water supply, irrigation, floods,

14 committee on Economic, Social and Cultural Rights, Genera Comment 15: The Right to Water (Articles
11 and 12 of the International Covenant on Economic, Social and Cultural Rights), UN Doc.
E/C.12/2002/11 (2002) [hereafter General Comment 15].

15 preamble, Canal and Drainage Act, 1873 (Act V111 of 1873).

16  Article 26, Madhya Pradesh Irrigation Act, 1931.

17 section 3, Madhya Pradesh Regulation of Waters Act, 1949.

18 section 3(a), Bihar Irrigation Act, 1997, available at http://www.ielrc.org/content/e9703.pdf.
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water conservation, river water pollution, rehabilitation of evacuees and displaced persons,
fisheries and ferries.

In general, water law is largely state based. This is due to the constitutional scheme, which
since the Government of India Act, 1935 hasin principle given power to the states to legislate
in this area. Thus, states have the exclusive power to regulate water supplies, irrigation and
canals, drainage and embankments, water storage, hydropower and fisheries.l® There are
nevertheless restrictions with regard to the use of inter-state rivers.20 Further, the Union is
entitled to legislate on certain issues. These include shipping and navigation on national
waterways as well as powers to regulate the use of tidal and territoria waters.2l The
Constitution also provides that the Union can legislate with regard to the adjudication of
inter-state water disputes.22 While no substantive clauses could be adopted at the time of the
adoption of the Constitution, a specific act, the Inter-State Water Disputes Act was adopted in
1956.23 This introduces a procedure for addressing disputes among states concerning inter-
state rivers that have not been solved through negotiations. It provides for the establishment
of specific tribunals to adjudicate such conflicts and has been used in several cases.?4
Parliament also enacted the River Boards Act, which provides a framework for the setting up
of river boards by the Centra Government to advise state government concerning the
regulation or development of an inter-state river or river valley.?> River boards can advise
state governments on a number of issues including, conservation, control and optimum
utilisation of water resources, the promotion and operation of schemes for irrigation, water
supply or drainage or the promotion and operation of schemes for flood control.26 This act
has, however, never been used in practice.

While the intervention of the central government in water regulation is limited by the
congtitutional scheme, the importance of national regulation in water has already been
recognised in certain areas. Thus, with regard to water pollution, Parliament did adopt an act
in 1974, the Water Act.2” This act seeks to prevent and control water pollution and maintain
and restore the wholesomeness of water. It gives powers to water boards to set standards and
regulations for prevention and control of pollution.

Besides statutory frameworks, a number of common law principles linking access to water
and rights over land are still prevailing in India. These include separate rules for surface and
groundwater. With regard to surface water, existing rules still derive from the early common
rule of riparian rights. Thus, the basic rule was that riparian owners had a right to use the
water of a stream flowing past their land equally with other riparian owners, to have the water
come to them undiminished in flow, quantity or quality.?8 In recent times, the riparian right

19 schedule 7, List 2, Entries 17 and 21, Constitution of India.

20 schedule7, List 1, Entry 56, Constitution of India.

21 schedule 7, List 1, Entries 24, 25 and 57, Constitution of India.

22 Article 262, Constitution of India.

23 |nter-State Water Disputes Act, 1956, available at http://www.ielrc.org/content/e5601. pdf.

24 e e.g., Narmada Water Disputes Tribunal, Final Order and Decision of the Tribunal, 12 December 1979,
available at http://www.ielrc.org/content/c7901.pdf.

25 River Boards Act, 1956, available at http://www.ielrc.org/content/e5602.pdf.

26 |d. Section 13.

27 Water (Prevention and Control of Pollution) Act, 1974, available at
http://www.ielrc.org/content/e7402.pdf.

28 Hanuman Prasad v. Mendwa, AIR 1935 All 876.
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theory has increasingly been rejected as the appropriate basis for adjudicating water claims.2?
Further, common law rights must today be read in the context of the recognition that water is
a public trust.30 If the latter principle is effectively applied in the future, it would have
important impacts on the type of rights and privileges that can be claimed over surface water.

Common law standards concerning groundwater have subsisted longer. The basic principle
was that access to and use of groundwater is aright of the landowner. In other words, it is one
of the rights that landowners enjoy over their possessions. The inappropriateness of this legal
principle has been rapidly challenged during the second half of the 20™ century with new
technological options permitting individual owners to appropriate not only water under their
land but aso the groundwater found under neighbours' lands. Further, the rapid lowering of
water table in most regions of the country has called in question legal principles giving
unrestricted rights to landowners over groundwater. Similarly, the growth of concerns over
the availability of drinking water in more regions has led to the introduction of social
concerns in groundwater regulation. As a result of the rapid expansion of groundwater use,
the central government has tried since the 1970s to persuade states to adopt groundwater
legislation.3! It is only over the past decade that some states have eventually adopted
groundwater acts.32 The legal framework concerning groundwater is till in rapid evolution. It
is likely that common law principles will be increasingly challenged despite the fact that the
Plachimada high court decision seems to uphold landowners rights to a large extent like.33
Further, groundwater is increasingly likely to be linked to surface water in the context of the
setting up of water regulatory authorities that are called upon to manage surface and
groundwater.34

The existing legal framework concerning water is complemented by a human rights
dimension. While the Constitution does not specifically recognise a fundamenta right to
water, court decisions deem such aright to be implied in Article 21 (right to life).3> The right
to water can be read as being implied in the recognition of the right to a clean environment.
In Subhash Kumar v. Sate of Bihar, the Supreme Court recognised that the right to life
‘includes the right of enjoyment of pollution free water and air for full enjoyment of life’ .36 In
the Sardar Sarovar case, the Supreme Court went further and directly derived the right to

29 geg e.g., Chapters 8 and 9, Report of the Narmada Water Disputes Tribunal with its Decision in the Matter
of Water Disputes Regarding the Inter-State River Narmada and the River Valley Thereof Between the
States of Gujarat, Madhya Pradesh, Maharashtra and Ragjasthan (New Delhi: Government of India, vol. 1,
1979).

30 M.C. Mehtav Kamal Nath, 1997 1 SCC 388.

3l gee e.g., Model Bill to Regulate and Control the Development and Management of Ground Water, 2005,
available at http://www.ielrc.org/content/e0506.pdf.

32 see eg., Kerda Ground Water (Control and Regulation) Act, 2002, avalable at
http://www.ielrc.org/content/e0208.pdf; Andhra Pradesh, An Act to Promote Water Conservation, and
Tree Cover and Regulate the Exploitation and Use of Ground and Surface Water for Protection and
Conservation of Water Sources, Land and Environment and Matters, Connected Therewith or Incidental
Thereto, 2002, available at http://www.ielrc.org/content/e0202.pdf; and Goa Ground Water Regulation
Act, 2002, available at http://www.iglrc.org/content/e0201.pdf.

33 Hindustan Coca-Cola Beverages (P) Ltd. v. Perumatty Grama Panchayat, M. Ramachandran & K.P.
Balachandran (J3J), 7 April 2005.

34 see eg., Maharashtra Water Resources Regulatory Authority Act, 2005, available at http://www.lead-
journal .org/content/05080.pdf.

35 See generally S. Murdlidhar, ‘The Right to Water: An Overview of the Indian Legal Regime’, in Eibe
Riedel & Peter Rothen eds., The Human Right to Water 65 (Berlin: Berliner Wissenschafts-Verlag, 2006).

36 paragraph 7, Subhash Kumar v. State of Bihar, AIR 1991 SC 420.
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water from Article 21. It stated that ‘[w]ater is the basic need for the survival of the human
beings and is part of right of life and human rights as enshrined in Article 21 of the
Congtitution of India .3” While the recognition of a fundamental right to water by the courts
is unequivocal, its implementation through policies and acts is not as advanced.

Water law includes a number of other laws and regulations that are directly or indirectly
concerned with water. One example concerns dams. Two major aspects of dam building are
regulated by laws and regulations, which are only partly concerned with water. With regard
to environmental impact assessment, the Environmental Impact Assessment Notification
provides a framework for assessing the environmental impacts of planned big hydropower
and irrigation projects.38 Further, there are Guidelines for Environmental Impact Assessment
of River Valey Projects, which provide a genera framework since 1985 for assessing the
impacts of planned big dam projects.3® With regard to displacement, the main act that applies
isstill the Land Acquisition Act, 1894. This colonial act, which was enacted with the interests
of the colonial government rather than the interests of displaced people in mind, gives the
government significant control over the process of eviction and oustees very few rights.

In addition to all the laws, rules and regulation that make up water law, there is a substantial
body of additional rules and regulations at the local level. These include the multiplicity of
written or unwritten arrangements that regulate access to and use of water for domestic
purposes or irrigation. An array of different rules govern, for instance, access to existing
sources of drinking water. They run in many cases along caste lines even though other rules
of access also exist. With regard to irrigation water, all human structures such as tanks and
check dams include a system of allocation.*° Rules of access and control have often evolved
over long periods of time but are often unwritten or not formally recognised in the legal
system. As aresult, they often runin paralel to ‘formal’ water rules and regulations. Another
consequence of the lack of visibility of local level arrangements is that they can easily be
displaced or extinguished by new laws that may fail to even acknowledge their existence.

The genera picture, which emerges is that of a multiplicity of principles and rules, a
multiplicity of instruments and the lack of an overall framework. While certain principles
have remained relatively constant until recently like the assertion of the state’s right to use
surface waters in the public interest, there have been a number of changes over time in the
basic structure of water law, from the recognition of a human right to water to the
introduction of the public trust doctrine. One general trend, which can be highlighted, is the
gradual formalisation of water law. In most cases, this has had the effect of displacing or
extinguishing existing local rules and arrangements. In other words, the introduction of water
laws is often not done in a vacuum, as might be the case in certain other fields. Thisis due to
the fact that water has always been of central importance in most communities and formal or
informal rules, based on socid, religious or castes have existed in most places for centuries.

37 Paragraph 274, Narmada Bachao Andolan v. Union of India, Writ Petition (Civil) No. 319 of 1994,
Supreme Court of India, Judgment of 18 October 2000, AIR 2000 SC 3751, reproduced in Philippe Cullet
ed., Sardar Sarovar Dam Project: Selected Documents (Aldershot: Ashgate, forthcoming 2007).

38 Notification on Environmental Impact Assessment of Development Projects, 2006.

39 Guidelines for Environmental Impact Assessment of River Valley Projects, 1985, available at
http://www.ielrc.org/content/c8503.pdf.

40 For Tamil Nadu, see, e.g., A.Gurunathan & C.R.Shanmugham, Customary Rights and their Relevance in

Modern Tank Management: Select Cases in Tamil Nadu (Paper prepared for the workshop ‘Water, Law
and the Commons’, Delhi, 8-10 December 2006, International Environmental Law Research Centre).
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2. Towards Water L aw Reforms

Water law has been continuously evolving. Yet, the evolution witnessed over the first four
decades after independence must be distinguished from recent and ongoing trends. While
until the 1970s, water law can be seen as a field growing organically around issues and
principles that were largely well settled, the past couple of decades have witnessed the
beginning of a fundamental shake-up of water law. This is taking the form of reforms, which
are changing and will change existing water law as well as expand the scope of regulation.

The reasons for water law reforms include physical as well as institutional reasons. Over the
past decades, the water situation has become increasingly dire in many parts of the country.
This is due to increased use of water by all categories of water users, to increased demand
due to economic and population growth. This is al'so due to increased pollution of existing
finite water resources, which not only restrict potential uses of available water but also
threaten future use. One of the specific problems that have arisen is the dramatic increase in
groundwater use, which has led to depletion in many areas.

Increasing use of water has led to a number of suggestions to remedy the situation. This
includes new strategies to cope with all the various water-related issues. Water pollution has
been addressed through the introduction of environmental measures to control and reduce it.
Access to domestic water has been the object of various governmental and other programmes.
The provision of irrigation water and water to cities has, for instance, been taken up in the
context of the construction of large dams.

There have also been progressive calls for changes of the law and policy framework
concerning water. This is due to two broad factors. Firstly, the water law and policy
framework was for a long time the object of relatively little attention. While many water-
related laws were adopted over several decades, comparatively little was done to provide a
broader integrated framework for water. Secondly, the recognition that there is a water crisis
in most countries of the world and that availability of and access to freshwater will be a
chalenge for nearly al countries in coming decades has led to a number of international
initiatives to reform water governance, law and policy in most developing countries. In other
words, domestic and international factors have contributed to ongoing water law and policy
reforms.

Water sector reforms have been proposed as a way to address diminishing per capita
availability, increasing problems in water quality and increasing competition for control,
access and use of available freshwater. They seek to comprehensively reform governance in
the water sector. Current reforms seek in particular to reduce the role played by the public
sector and to emphasise the direct contributions of individuals to their water needs and the
participation of the private sector.

These governance changes are underpinned by a number of principles, which guide the
reform process. This section highlights some of the main principles guiding the reforms and
the kinds of measures and instruments adopted to implement them.

2.1 Water as a Natural Resource and Economic Good

Thefirst central principle that is guiding the reform processis that all uses of water should be
seen from the perspective of its economic value because the absence of an economic



perspective in the past explains existing unsustainable uses of water.4l As a result, the
emphasis is on water as a natural resource, which must be harnessed to foster the productive
capacity of the economy, from irrigation water for agricultural production to water for
hydropower. Thus, the National Water Policy laments the fact that an insufficient percentage
of water is currently harnessed for economic development and even calls for ‘non-
conventional’ methods of water utilisation such as inter-basin water transfers and seawater
desalination as large-scale, high technology solutions to improve overall water availability.*2
This message is aso found in the recent draft World Bank report stressing out that India has
not developed enough big water infrastructure.43

Beyond the relatively old characterisation of water as a natural resource, the underlying
proposition for water sector reforms is that water is to be seen as an economic good. This
implies an important shift in terms of the rights of control over and access to water. In fact,
this leads to a complete policy reversal from the perspective that water is a public trust to the
introduction of water rights and the possibility to trade water entitlements. As such, water-
related rights are not new and there is already a vast corpus of law related to control over
water. This includes, for instance, the absolute rights that the state may claim over water.44
This also includes the rights and privileges that common law principles bestow over
landowners. The novelty introduced by the reforms is that water rights are now created in
favour of water users4> These rights are the necessary premise for participation in the
management of water resources, for the setting up of water user associations and for the
introduction of trading in entitlements.46

Another important change brought about by the notion that water is an economic good is that
all water services must be based on the principle of (full) cost-recovery.4” In a situation where
the provision of drinking and domestic water as well as irrigation water is substantially
subsidised, this implies a significant policy reversal. At the national level, the policy is now
to make water users pay at least for the operation and maintenance charges linked to the
provision of water.#8 This strategy is already being implemented in the context of irrigation
water where farmers are made to pay for operation and maintenance costs.# This has aso
been introduced under the Swajaldhara guidelines, which suggest that water users have to
take up partia responsibility for the capital cost of new drinking water infrastructure and full
responsibility for operation and maintenance.>°

4l gee e.g., Dublin Statement on Water and Sustainable Development, International Conference on Water
and the Environment, Dublin, 31 January 1992.

42 section 3(1-2), National Water Policy, 2002.

43 John Briscoe & R.P.S. Malik, India’s Water Economy: Bracing for a Turbulent Future (New Delhi: The
World Bank and Oxford University Press, 2006).

44 e e.g., Section 26, Madhya Pradesh Irrigation Act, 1931 and Section 3, Madhya Pradesh Regulation of
Waters Act, 1949.

45 sep eg., Section 17(1)d, Uttar Pradesh Water Policy, 1999.
46 section 4(2), Maharashtra State Water Policy, 2003.

47 geg, e.g., World Bank, India — Water Resources Management Sector Review — Report on the Irrigation
Sector (Report No. 18416 IN, 1998).

48  see eg., Section 11, National Water Policy, 2002.

49 see, eg., World Bank, India — Water Resources Management Sector Review — Report on the Irrigation
Sector (Report No. 18416 IN, 1998).

50 section 3(1), Ministry of Rural Development, Guidelines on Swajaldhara, 2003.
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The notion of cost recovery is directly linked to the environmental component of water sector
reforms. Indeed, they are conceived as part of a single strategy.5! Further, cost recovery is, for
instance, seen by the Asian Development Bank as the first instrument for conserving water.52

2.2 Decentralisation and Participation

Water sector reforms are al'so based on the need to foster decentralisation and participation
that involves water users.>® Thisis meant to provide a framework for decentralising decision-
making to the lowest level and to allow ‘beneficiaries and other stakeholders' to be involved
from the project planning stage.>* The rationale for decentralisation is the perceived inability
of the state to deliver appropriate benefits. The state is thus called upon to change its role
from that of a service provider to that of a regulator.5 In the case of irrigation, for instance,
this implies transferring part or full control of irrigation systems to users by both alowing
them and forcing them to take responsibility for the upkeep of irrigation systems as well as
for the financial costs involved and for sharing the water allocated among themselves.56

In principle, participation is conceived as an umbrella term that covers participation from
policy planning and project design to the management of water infrastructure. In practice, the
focus is on participation at the tail end of the process. In fact, the word participation is some
sort of a misnomer. On the one hand, what is envisaged is not so much the possibility for
farmers and users to participate in taking decisions affecting them but the blanket imposition
of a new system of local water use and control scheme based on commercial principles even
where there may be successful systems of water governance already in place. On the other
hand, the participation, which is envisaged at the loca level, is not the participation of
everyone using water. With regard to irrigation, the focus has been on land ownership and
occupation as a basis for governing the use and control of water. With regard to drinking
water, new measures put the ability to pay as the governing principle. Both measures are
likely to reinforce existing inequalities in access to water.

Two different types of measures have been introduced to foster participation with regard to
irrigation water and drinking water. The rest of this section examines water user associations
set up to foster participation in irrigation and Swajaldhara, a scheme devised to foster
participation of usersin drinking water provision.

Water user associations schemes (WUAS) have been introduced in different formsin different
parts of the country and different areas of the world. However, a number of common
characteristics can be identified in many schemes. This includes the fact that WUASs are
meant to be governed and controlled by people that both pay for the services the association
offers and receive benefits. WUAS are not commercial entities but they have to be financially
independent and therefore need to receive an income that is sufficient to allow them not to go

51 section 2(b), World Bank, Water Resources Management (OP 4.07, February 2000).

52 gee Section E, Asian Development Bank, Water for All — The Water Policy of the Asian Development
Bank (2003) whose first sub-section — number 43 —is entitled cost recovery.

53 Dublin Statement on Water and Sustainable Development, International Conference on Water and the
Environment, Dublin, 31 January 1992.

94 sSee eg., Section 6(8), National Water Policy, 2002.

55 Section 37, Asian Development Bank, Water for All — The Water Policy of the Asian Development Bank
(2003).
56 e eg., Section 17(1), Uttar Pradesh Water Policy, 1999.
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bankrupt. Further, WUASs are in most cases subject to regulatory control by the state because
they are deemed to provide a service of benefit to the public.5?

The setting up of water user associations (WUAS) has been taken up with increasing intensity
over the past decade and a number of states have introduced WUA legislation. These range
from Andhra Pradesh and Madhya Pradesh to Orissa and Rajasthan.® These acts have been
adopted at different points in time and the schemes proposed have evolved over time even
though the basic principles are fairly similar in each situation. This section does not seek to
provide a comparative analysis of these different acts and focuses on the latest act adopted in
Maharashtra because it is unlikely that other states that are yet to adopt legidation in thisfield
will go back to older schemes.

WUA s under the Maharashtra Management of Irrigation Systems by Farmers Act, 2005 are
set up to foster secure equitable distribution of water amongst its members, to maintain
irrigation systems, to ensure efficient, economical and equitable distribution and utilisation of
water to optimise agricultural production as well as to protect the environment.>® While the
act provides a decentralisation scheme towards farmer involvement in irrigation at the local
level, it also gives significant powers to the Maharashtra Water Resources Regulatory
Authority or other designated authorities. In particular, they have the power to determine the
command area of an irrigation project for which a WUA must be constituted. Further, the
same authority can also amalgamate or divide existing WUASs on a hydraulic basis and
‘having regard to the administrative convenience’ .0 In other words, the power granted at the
local level islimited by the fact that authorities have the largely discretionary power to make
and break WUAs.

The system set up under the act is constraining insofar as once a WUA has been set up, no
water will be supplied to anyone individually outside the WUA framework and the schemeis
binding on all landholders and occupiers. In this sense, WUASs are forced to take on the
burden of administering the irrigation system and are largely left to sort out ways in which
they want to achieve this. Further, the act provides a uniform model of WUAS regardless of
existing arrangements at the local level and regardless of their success at equitably and
sustainably using water.

The framework provided under the act seeks to balance benefits and burdens. On the one
hand, WUAs are meant to benefit from a more assured water supply and more control over
water allocated to them. Further, it is the authority’s duty to supply the amount of water they
are entitled to receive. They also have the right to use groundwater in their command area on
top of the entitlement they receive from canals. On the other hand, the act gives WUAs a
number of powers, which are in fact responsibilities. This includes a number of functions
which include the regulation and monitoring of water distribution among WUA members to
the assessment of members water shares, the responsibility to supply water equitably to
members, the collection of service charges and water charges, the carrying out of

ST e Stephen Hodgson, L egislation on Water Users, Organizations— A Comparative Anaysis (Rome: FAO,
FAO Legislative Study 79, 2003).

58  Andhra Pradesh Farmers Management of Irrigation Systems Act, 1997; Madhya Pradesh Sinchai
Prabandhan Me Krishakon Ki Bhagidari Adhiniyam, 1999; Orissa Pani Panchayat Act, 2002 and
Rajasthan Farmers' Participation in Management of Irrigation Systems Act, 2000.

59 section 4, Maharashtra Management of Irrigation Systems by Farmers Act, 2005, available at
http://www.ielrc.org/content/e0505. pdf .
60 4. Section 5(5).
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maintenance and repairs to the canal system and the resolution of dispute among members.61
These are extensive and possibly burdensome powers. WUAS are not only given the task to
manage the infrastructure but also to provide an institutional structure that equitably provides
all the services that a public authority would provide. While such arrangements would be an
appropriate choice if WUAs were linked to panchayati ragj institutions (PRISs), it is difficult to
see how an association of landholders that has no democratic legitimacy can perform all these
tasks in an equitable and sustainable manner for its members and for the broader society
around it. To take one example, while there are now a number of rules attempting to ensure
the participation of women and lower castesin PRIs, it islikely that WUAs will generally be
dominated by male upper caste members. In other words, the existing legislation is both
onerous on WUAs who seem to be saddled with more responsibilities than rights and is at the
same time unlikely to provide a framework leading to a more socially equitable access to and
sharing of water.

The section concerning the powers and responsibilities of WUASs is complemented by a
section concerning financial arrangements. As specified under Section 54, the main sources
of funding for WUASs will not come from the government. WUAS are meant to meet their
expenses from the proceeds of water charges, borrowings and donations. In other words, the
act seeks to ensure that WUAS are financially independent and financially viable, a fact
which is confirmed by the encouragement given to WUASs to engage in additional
remunerative activities, including the distribution of seeds, fertilisers and pesticides or
marketing of agricultural produce which are only indirectly related to irrigation.62

In addition to the setting up of WUASs, the union government has proposed a scheme known
as Swajaldhara, which proposes to foster new types of intervention to ensure better drinking
water availability in villages. The guidelines on Swajaldhara are the direct outcome of a
World Bank-sponsored pilot project called Swaja and adopt the same philosophy.83 Apart
from the direct link between the World Bank project and the existing Swajaldhara scheme, it
is also noteworthy that this potentially significant scheme, which now covers the whole
country, is not part of any legidation submitted to parliament.

The guidelines are meant to foster a change in the role of the government from direct service
delivery to that of facilitating activities largely undertaken by people themselves. In other
words, the guidelines propose the progressive withdrawal of the state from the provision of
the fundamental right to drinking water. The argument put forward by the government is that
people perceive water as a fundamental right in part because it has been provided free by the
government. The government estimates that the public has therefore not understood that
water is scarce and is a socio-economic ‘good’. It is therefore proposed to shift from what is
seen as a supply driven approach to one, which focuses on the need of end users who will
then get the service they want. The fundamental change of approach required by this demand-
focused strategy is that people will get the service they ‘are willing to pay for’.64 In fact, the
basic economic rationale of Swajaldhara is that people should be made to pay for part of the
capital costs of drinking water projects and for the whole cost of operation and maintenance.

61 |d. Section 52.
62 |d. Section 4(2).

63 Onthe Swaja project, see, e.g., World Bank, Staff Appraisal Report — Uttar Pradesh Rural Water Supply
and Environmental Sanitation Project (Report No. 15516-IN, 1996).

64 section 1(2), Ministry of Rural Development, Guidelines on Swajaldhara, 2003.
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Swajaldhara is premised on a number of principles. Firstly, it proposes the introduction of a
demand-focused approach, which involves some level of community participation. Secondly,
it seeks to devolve ownership of drinking water assets to the appropriate panchayat, which
are given the power to undertake all activities, related to water supply and sanitation from
planning to maintenance. Thirdly, Swajadhara imposes on communities a contribution of at
least 10 per cent of the capital costs for a service level of 40 litres for person per day and
imposes that they take 100 per cent responsibility for operation and maintenance. It also
imposes that the contribution of the community to capital costs should be at least 50 per cent
in cash. Further, under Swajaldhara, only individuals or households that make the first 10 per
cent contribution will benefit from the schemes being implemented. Other people are smply
not part of the scheme.

2.3 Redefinition of the Role of the Gover nment

Water sector reforms include several proposals that affect the role that the government plays
in the water sector. This includes both measures restricting the role that the government is
playing as well as measures seeking to increase governmental control.

On the one hand, the main thrust of water sector reforms is to transform the role of the
government by transferring part of existing governmental prerogatives to users and private
actors. This includes, for instance, the transfer of operation, maintenance, management and
collection of water charges to user groups.®> This is meant to foster a sense of ownership at
the user level that the overbearing presence of the government in the water sector has not
been able to foster. A second thrust of the reforms is to set up new bodies at the local and
state level to take over part of the functions of the government. This includes the setting up of
water user associations to locally manage irrigation schemes instead of local bureaucrats and
also includes the much more broad-ranging setting up of new water regulatory bodies.

The reduction of the role of the state in the water sector is aso linked to the promotion of the
use of incentives to ensure that water is used more efficiently and productively.66 The main
consequence, which is derived from this, is the call for private sector involvement in all
aspects of water control and use from planning to development and administration of water
resources projects.8” An area, which is singled out for private sector participation, is urban
water supply.68

On the other hand, some of the existing reforms seek to foster increased state involvement in
the water sector. In a number of areas, the state seeks to either maintain its de facto
prerogatives or extend them. In the national policy, a clear statement is made to the effect that
the government should be able to provide for the transfer of water from one river basin to
another.%9 This is now being taken up in the context of the mammoth river inter-linking
scheme.”® At the state level, an increasing number of states are seeking to control and
regulate groundwater to foster its conservation and sustainability in its use.

65  gee e.g., Section 6(7), Karnataka State Water Policy, 2002.
66 section 1(3), Maharashtra State Water Policy, 2003.

67  See, e.g., Section 38, Asian Development Bank, note 54 above and Section 13, National Water Palicy,
2002.

68  gee eg., Section 9, Rgjasthan State Water Policy, 1999.
69 oo e.g., Section 3(5), National Water Policy, 2002.

70 geg, e.g., Government of India— Ministry of Water Resources, Resolution No. 2/21/2002-BM, New Delhi,
13 December 2002.
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The redefinition of the role of the government in the water sector has, for instance, been taken
up in the context of the setting up of water regulatory authorities meant to take over part of
the functions of existing government departments. The first experiment undertaken in Indiain
this regard took place in Andhra Pradesh where a Water Resources Development Corporation
Act was adopted as early as 1997.71 This Act largely sought to devolve existing governmental
powers to a new institutional structure entrusted with the mandate of pushing water sector
reforms forward.

Since 1997, there has been a lot of thinking in policy-making circles concerning water sector
reforms and the type of measures that need to be taken to move the agenda forward. As a
result, the most recent act setting up an independent water institution, the Maharashtra Water
Resources Regulatory Authority Act, 2005 is quite different from the former and it is in fact
expected that the latter act will be amended in view of the new scheme.

Firstly, under the Maharashtra Act, it has been attempted to completely exclude political
leaders from the power structure. However, while the act takes a clear stand on paper to
insulate the authority from political interference, the bureaucracy till has an important
(in)direct role. The actua independence of the authority will thus have to be judged in
practice rather than on the basis of the act.

Secondly, the Maharashtra authority has broad prerogatives to establish a regulatory system
for the water resources of the state, including surface and ground waters, to regulate their use
and apportion entitlements to use water between different recognised categories of use.”2
Concurrently, the authority has to promote the efficient use of water, to minimise wastage
and to fix reasonable use criteria. The authority also has the task of allocating specific
amounts to specific users or groups of users according to the availability of water. It is further
required to establish a water tariff system as well to fix the criteria for water charges. Thisis
to be done based on the principle of full cost recovery of management, administration,
operation and maintenance of irrigation projects. The authority is also called upon to lay
down criteria for the issuance of water entitlements. Further, it has to set up criteria for
trading in water entitlements or quotas.”

One of the important consequences of the setting up of a water regulatory authority concerns
the strengthened control over water resources, which is proposed. The act provides as a
general principle that any water from any source can only be used after obtaining an
entitlement from the respective river basin agency.” This is qualified by a few exceptions
such as wells (including bore and tube wells) used for domestic purposes or the
grandfathering of existing uses of water for agriculture, at least in an initial phase. This
illustrates the fact that while the role of the government is curtailed through the setting up of
an independent authority, this does not necessarily trandate into less regulatory intervention

71 see An Act to Create the Andhra Pradesh Water Resources Devel opment Corporation for Promotion and
Operation of Irrigation Projects, Command Area Development and Schemes for Drinking Water and
Industrial Water Supply to Harness the Water of Rivers of the State of Andhra Pradesh and for Matters
Connected Therewith or Incidental Thereto Including Flood Control, Act No. 12 of 1997, available at

http://www.ielrc.org/content/e9702.pdf. [hereafter Andhra Water Corporation Act].

72 1d. Section 11.

73 |d. Section 11(i)i.

74 section 14, Maharashtra Water Resources Regulatory Authority Act, 2005, available at
http://www.lead-journal .org/content/05080.pdf.




as far as water users are concerned. The overall impact is therefore as much to reduce the
government’ srole as to transfer and possibly strengthen control over water resources.

2.4 Conservation

The increasing depletion of water resources, in particular groundwater, has led to the
realisation that existing rules concerning the use of groundwater were unadapted to a
situation of scarcity. As aresult, the central government has put significant emphasis on the
development of groundwater laws by the states. Regulatory intervention is premised on the
need to control the use of groundwater to ensure that it is not unsustainably mined.

Legidative interventions concerning groundwater are significant for two main reasons.
Firstly, from a legal perspective they constitute a major organised attempt at redrawing the
rules concerning control and use of groundwater, which is still otherwise largely based on
common law principles that make it part of the resources alandowner can use largely without
outside control. Secondly, they constitute a response to the fact that over time groundwater
has in various areas become the most important source of water and provides in particular 80
per cent of the domestic water supply in rura areas and supports around 70 per cent of
agricultural production.” This strengthens the case for ensuring the sustainable use of
groundwater.

Groundwater has until recently largely been governed by old legal principles linked to alarge
extent to land ownership. Further, like in many other countries, from a legal perspective
groundwater has until now been largely treated independently from surface water even
though links have increasingly been acknowledged. As aresult, until afew decades ago, there
was little by way of statutory provisions concerning groundwater use and control and the
central government’s intervention in this area was even less prominent than with regard to
surface water. The increasing use of groundwater has led a spurt of legislative activity, which
seems to be accel erating.

At the national level, even though the central government would find it difficult to justify
groundwater legislation under the constitutional scheme, several attempts have been made
over the past few decades to provide a model law that individual states can adopt. The first
attempt dating back to 1970 did not have much success since virtually all states ignored it.
More recent versions of the model bill, including the latest version unveiled in early 2005,76
are having more influence on legidlative activity because groundwater regulation has become
a priority in many states. In fact, severa states have proposed groundwater related laws,
which are related to the model law. Thisis, for instance, the case of the Kerala Ground Water
(Control and Regulation) Act, 2002. As aresult, the following paragraphs focus on the model
bill since it provides the framework that a number of states are likely to adopt.

The basic scheme of the model bill is to provide for the establishment of a groundwater
authority under the direct control of the government. The authority is given the right to notify
areas where it is deemed necessary to regulate the use of groundwater. The final decision is
taken by the respective state government.”” There is no specific provision for public
participation in this scheme. In any notified area, every user of groundwater must apply for a

75 United Nations World Water Development Report — Water for People, Water for Life (United Nations,
Doc. E.03.11.A.2, 2003).

76 Mode Bill, note 31 above.
77 Section 5, Model Bill, note 31 above.
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permit from the authority unless the user only proposes to use a hand pump or a well from
which water is withdrawn manually.”® Decisions of the authority in granting or denying
permits are based on a number of factors, which include technical factors such as the
availability of groundwater, the quantity and quality of water to be drawn and the spacing
between groundwater structures. The authority is also mandated to take into account the
purpose for which groundwater is to be drawn but the model bill, mirroring in this the acts
analysed above, does not prioritise domestic use of water over other uses.” It is noteworthy
that even in non-notified areas, any wells sunk need to be registered.80

The model bill provides for the grandfathering of existing uses by only requiring the
registration of such uses.8! This implies that in situations where there is aready existing
water scarcity, an act modelled after these provisions will not provide an effective basis for
controlling existing overuse of groundwater and will at most provide a basis for ensuring that
future use is more sustainable.

Overall, the model bill constitutes an instrument seeking to broaden the control that the state
has over the use of groundwater by imposing the registration of al groundwater infrastructure
and providing a basis for introducing permits for groundwater extraction in regions where
groundwater is over-exploited. Besides providing a clear framework for asserting government
control over the use of groundwater, the model bill also shows limited concerns for the
sustainability of use. From this perspective, the model bill and the acts based on it are a
welcome development that should provide scope for better control over the use of
groundwater in general. However, further thinking needs to be put in making the model bill
sensitive to social concerns. Some important provisions are currently missing from the model
bill. These include the need to prioritise among uses and to put drinking and domestic water
as the first priority. Further, the model bill does not differentiate between small and big users
of groundwater, commercia and non-commercia uses and does not take into account the fact
that non-land owners/occupiers are by and large excluded from the existing and proposed
system, which focuses on the rights of use of landowners.

Final Remarks

Water law is made of a number of formal and informal laws, rules and principles. It has
evolved over time in a relatively uncoordinated and ad hoc manner. This started to change
with the progressive redlisation that existing laws were inappropriate to ensure access to
water to al for domestic purposes and inappropriate because of the fast increasing use of a
finite resource. Over the past couple of decades, a more coordinated effort at changing water
law has been put in place. This is based on a relatively specific set of principles that are
meant to guide the overal development of water law. This is meant to make water law
suitable to face the challenges of the water sector in the 21% century.

While water law reforms are more than welcome given existing problems with water, it is
unlikely that law reforms based on the principles put forward in the water sector reforms
constitute an appropriate response. Ongoing water law reforms may contribute to enhancing

78  section 6, Model Bill, note 31 above.

79 Section 6(5)a, Model Bill, note 31 above only provides that the purpose has to be taken into account while
Section 6(5)h which is the only sub-section referring to drinking water only considers it as an indirect
factor.

80  section 8, Model Bill, note 31 above.
81l  Section 7, Model Bill, note 31 above.
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water management but they are conceptually incapable of addressing the human right, social,
environmental and health aspects of water. This is regrettable because any water law, which
is not based on the constitutional right to water and the principle of public trust, is bound to
fail asalegal tool and in itsimplementation as far as the overwhelming majority of peopleis
concerned.

Yet, avenues do exist to broaden reforms of water law. At the international level, some
treaties are leading the way towards conceiving water law more broadly. Thus, the UN
Economic Commission of Europe has adopted a convention, which is broader than the 1997
UN Convention in scope insofar as it applies to transboundary waters in general. It is aso
based on a more progressive set of principles. This includes not only the fact that it strongly
emphasise the need to prevent and reduce transboundary harm but also that it is based on the
precautionary principle and inter-generational equity. The UNECE convention reflects much
more than the UN convention developments in environmental law and related principles that
have come to inform all treaties concerning environment and development issues. The
convention is also opened to universal membership even though other states have not ratified
it yet. Smilarly, at the national level, countries such as Brazil and South Africa have adopted
water laws that seek to provide a comprehensive regulatory answer to the problems
identified. While the adoption of a comprehensive federal water legislation is not a
precondition to ensure that water law achieves its social, human rights and environmental
goals, this would constitute an appropriate starting point to realise the right to water and the
principle of public trust throughout the country.
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PRIYA SANGAMESWARAN, DISCOURSES IN WATER AND WATER REFORM
IN WESTERN INDIA

1. Introduction

Water policies at all levels are shaped by a variety of actors — governments, interest groups
within nations, social movements, international institutions such as the World Bank, water
multinational companies, and so on. But one often finds common threads in the views and
actions of actors at different levels (for instance, in the kind of water reforms that have been
advocated), which indicates the presence of dominant discourses that shape opinions and
provide legitimacy to particular kinds of policies. This paper looks at how two discourses —
the Global Environmental Management discourse and the rights-based discourse — have
shaped water reforms in a state in western India viz., Maharashtra. Since the relation between
knowledge and policy is complex, the aim is not to show a precise relationship between
discourses and policies at different levels (international, national, and sub-national). Instead,
this paper emphasizes the commonalities in the discussions around one aspect of water
(delivery of water services) at different levels. As Adger et al. (2001) point out in their
analysis of the environmental discourses associated with deforestation, desertification,
biodiversity use, and climate change, such an exercise is useful to show how adopting
particular languages and rhetoric constrains the solutions proposed for specific issues.

The arena of delivery of water services! is particularly interesting to study from this point of
view because it has seen changing trends in recent times, which are due in no small measure
to the influence of different discourses in water. Traditionally, it has been the state (or state-
owned enterprises) that have undertaken delivery of water services, both in the context of
drinking water in urban areas and irrigation water from canals in rural areas. This is because
of the peculiar characteristics of water such as high degree of natural monopoly, high capital
intensity and the presence of sunk costs, the multipurpose and hydrologically interconnected
nature of the water resource itself, as well as the perception that public provision is the best
way to guarantee universal access (Mehta, 2003). But currently, there are two dominant
trends in the realm of delivery of water services — sectoral decentralization and privatization,
both of which stem from particular kinds of water discourses.

This paper starts with a discussion of major water discourses and their central messages in
Section 2. Section 3 discusses how the Indian government has encouraged particular kinds of
policies (with respect to delivery of water services) to be undertaken by state governments,
and how thisin turn reflects the hegemony of the GEM discourse. Sections 4 and 5 extend the
discussion of the influence of particular discourses on water reform to the specific case of
Maharashtra; in particular, the concepts of ‘decentralization’ and ‘entitlements’ in the new
legislation in the state are critically analyzed. Thisis followed by some concluding comments
in Section 6.

1 Broadly, delivery of water refers to building the necessary infrastructure as well as operations and
management, and includes the institutional mechanisms that are actually involved in the working of water
rights at different levels.



2. Water Discourses at the /nternational L evel

There are a number of different discourses in water, that is, different ways of speaking and
thinking about it as well as of acting on water-related issues. Each discourse has its own
central messages and policy prescriptions. Further, water practices of different
governments/institutions/actors draw on different elements of these discourses (although they
cannot be reduced to that) (Derman and Ferguson, 2003). In this section, | undertake a brief
discussion of water discourses at the international level and indicate which discourse(s) or
which elements are hegemonic in the sense that they dominate thinking and have most often
been trandlated into institutional arrangements.

Broadly, one can distinguish between four formulations of water at the international level: the
Dublin-Rio principles, the advocacy of water markets and privatization of water services by
the World Bank and the Asian Development Bank, the approach of ‘Integrated Water
Resources Management’ propagated by the Global Water Partnership and the World Water
Council, and the rights discourse (of which the most important articulation is the idea of right
to water). The first three formulations together can be taken to constitute what Adger et al.
(2001) call a Globa Environmental Management discourse (GEM) of water, that is a
discourse which presents a technocratic worldview requiring science-based solutions and
external policy and/or managerial interventions. Each of the three formulations also
corresponds approximately to a distinct phase of convergence of views on water. Mehta
(2004) distinguishes between three such phases. The first phase (between 1977 and 1992)
saw the consolidation of the water decade? and the declaration of water as an economic good
at the International Conference on Water and the Environment held in Dublin, the run-up to
the Rio Earth Summit in 1992. The second phase (between the Dublin Declaration and the
Hague Conference in 2000) witnessed the spread of the neoliberal agenda both
geographicaly and in newer arenas such as water management, and the rolling back of the
state through conditionalities of the IMF and the World Bank, as well as regiona
development banks such as the Inter-American Development Bank and the Asian
Development Bank. The third phase refers to efforts in the twenty-first century on the part of
supra-national bodies such as the World Water Council and the Global Water Partnership,
which are viewed by many as giving a new impetus to private sector involvement.

Let me start with the Dublin-Rio principles. The Dublin Declaration highlighted four key
principles — (i) the importance of freshwater as well as its finiteness and vulnerability (ii)
increased participation of users, planners, and policy-makers at al levels of water
development and management (iii) the central role of women in the provision, management,
and safeguarding of water and (iv) the recognition of water as an economic good, with an
economic value in all its competing uses (ICWE, 1992). These principles significantly
contributed to the Agenda 21 recommendations adopted at the UN Conference on
Environment and Development in 1992. In line with the Dublin principles, Agenda 21 also
emphasized the importance of protecting the supply and quality of freshwater resources and
of delegating water resources management to the lowest appropriate level. However, unlike
the Dublin principles, it emphasized that water is an economic and socia good (UNCED,
1992). The advocacy of water markets and the privatization of water services by the World
Bank and the Asian Development Bank is based partly on the Dublin-Rio characterization of
water as an economic good, but is also related to the increasing influence of neoliberalism
and the consequent reduction sought in the role of the government in the provision of basic

2 1981-90 was the World Health Organization's International Drinking Water Supply and Sanitation
Decade.
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services (Mehta, 2004). The third formulation which is becoming important in recent timesis
the concept of integrated water resource management or IWRM. The concept has been
introduced (to varying degrees) in the water policies of a number of countries such as South
Africa, Uganda, and Brazil, and is considered to be an advance over earlier sectoral and
fragmented approaches of water management at least in some respects.

The GEM discourse represented by the above three formulations has a number of core
messages such as the notion of water scarcity, the need to treat water as an economic good,
water security, and the importance of sustainability; while the ideas represented by the
messages are not entirely new, they have either become stronger in the last two and half
decades or are being used in new ways (for instance, to justify particular kinds of policies).
My focus here is on two of the messages. One is the notion of an existing or impending water
scarcity. Agenda 21, for instance, refers to water as a ‘ scarce vulnerable resource’ (UNCED,
1992: Section 18.16) and to the condition of widespread scarcity of water (UNCED, 1992:
Section 18.3). This in turn leads to a crisis rhetoric that is based at least in part on neo-
Malthusian perspectives concerning environment and development. Thus one of the
justifications that the World Bank uses for its increasing engagement in the water sector and
for the prescription of particular kinds of water reform is the increasing scarcity of water
(and the problems resulting from it) (World Bank, 2004a: 1). However, Mehta (2000) argues
that scarcity is often manufactured by anthropogenic interventions or discursive
constructions, and is not always rea in the sense of having biophysica or socia
manifestations. Similarly, Petrella (2000) (cited in Mehta, 2000) argues that many
international, national, and regional conflicts over water are caused by other factors such as
ethnic rivalries, nationalism, and power politics that extend to the cultural, political, and
economic spheres. The implication of the idea that scarcity of water is a created concept is
that a crisis rhetoric and recommendations of technocratic solutions to improve water
availability (such as inter-basin water transfers and seawater desalinization) may not be
appropriate. Similarly, the argument that a universal ‘right to water’ is not feasible because
there is not enough water to go around is not tenable if the notion of scarcity often found in
the GEM discourse on water is problematised.

Apart from the notion of scarcity, another message that forms the core of the GEM discourse
on water is the view that treating water as an economic good would result in improved
efficiency, equity, and sustainability. This in turn calls for putting in place market-based
delivery systems, the establishment and enforcement of an effective (individual) property
rights regime, and pricing of water at its economic value (see, for instance, Saleth, 1996).
Reforms that emphasize the principle of cost recovery, the setting up of water rights,
participation, decentralization, privatization of particular functions in water delivery,
redefinition of the role of the government, and demand management (quantifying the amount
of water available and then managing it within these limits using pricing options and other
measures) all stem at least in part from this perspective, though in each case there are also
other influencing factors. Further, these different aspects are also often mutualy
contradictory. For instance, as Cullet (2006) points out, water sector reforms have included
both measures that restrict the role of the government as well as measures that seek to
increase government control.

The second major discourse at the internationa level is the rights discourse, and more
particularly the idea of right to water.3 The right to water is not fully defined by existing

3 Note that the concept of right to water is much broader than the concept of water rights. Right to water
includes a variety of dimensions such as access to water, affordability, ownership, delivery, and
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international law or practice; however, it is implicitly and explicitly supported by many
human rights instruments (Gleick, 1999). For instance, implicit support for the right to water
is provided by other human rights such as those to food, health, adequate housing, well being,
and life, since water is necessary to secure these rights. Two human rights instruments also
explicitly mention the right to water: the 1979 Convention on the Elimination of All Forms of
Discrimination Against Women, where it is mentioned as a part of aright to adequate living,
and the 1989 Convention on the Rights of the Child, where provision of clean drinking water
is mentioned as a means to combat disease and malnutrition. However, the most explicit
formal adoption of the right to water as an independent human right is in the Generd
Comment 15 adopted in November 2002 by the United Nations Committee on Economic,
Social and Cultural Rights. The document provides guidelines for state parties on the
interpretation of right to water under two articles of the ICESCR — Article 11 (the right to an
adequate standard of living) and Article 12 (the right to health). While the General Comment
isnot legally binding on the 146 states that have ratified the International Covenant, it aimsto
assist and promote the implementation of the Covenant and does carry the weight and
influence of ‘soft law’ (UN, 2004). The 2002 General Comment has also been supplemented
more recently by the 2005 draft guidelines for the redlization of the right put forth in the
Report of the Special Rapporteur of the United Nations Commission on Human Rights. These
guidelines emphasize the right to water for personal and domestic uses, in order to realize the
right to adequate nutrition and the right to earn aliving through work (UNESC, 2005).

The core message of the rights discourse is that all human beings are entitled to a minimum
amount of water for basic needs. Some strands in the rights-based approach also extend the
right to all living beings (and to the ecosystem) and call for water to satisfy not just basic
needs, but also economic needs.# This message, in turn, has led to calls for legal recognition
of the right to water and corresponding changes in water/water-related policies and
legislations of governments. However, while this message has been broadly accepted in many
water conferences (such as the United Nations Water Conference held in Mar del Plata,
Argentina in 1977 and the 1992 Earth Summit in Rio de Janeiro, Brazil), consensus on an
explicit right to water by governments has been difficult to come by. Thisis most evident in
the ministerial statements at the World Water Forums, which recognize only the idea of water
as a basic need and not the idea of water as a right, even when the latter has been debated in
the Forums (for instance, at The Hague in the Second World Water Forum in 2000 and at
Mexico in the Fourth World Forum in 2006). This, in turn, is a possible reflection of the lack
of hegemony of rights-based discourses in water (and therefore of the widespread influence
of the GEM discourse).

In general, the idea of aright to water has had limited official recognition at the international
level (especialy in comparison to the principles advocated by the GEM discourse) and
attempts to analyze the implications of different GEM policies from a rights perspective have
been limited. As a result, although the idea of water as an economic good and of water
markets has generated considerable controversy, particularly in its implications for pricing
(Mehta, 2003), market remedies and privatization solutions for water problems are still
believed by some (especially donor countries) to be completely congruous with rights of the
poor to water (Mehta and Madsen, 2003).

participation in decision-making processes, while water rights refer specifically to the particular sub-set of
these dimensions that are pertinent from the point of view of the right-holder.
4 For areview of different conceptualisations of the right to water, see Sangameswaran (2007).
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3. Water Discoursesin India

Elements of the two discourses discussed at the international level as well as the hegemonic
role of the elements of the GEM discourse are found in the water reforms undertaken in India
too. In this section, | consider the broad contours of the reforms that have been encouraged at
the central-level in the domain of delivery of water services. Although water is a state subject
in India, the centre does influence state policy with regard to water in two broad ways.
Firstly, the centre plays an indicative role, that is, it indicates the direction in which states
must move (for instance, putting in place groundwater legislation). In some cases it may not
apply ‘pressure’ for the policy to be actually taken up or even discuss the direction in any
great detail; in other cases, it does apply pressure (for instance, by making funding for
projects conditional on adoption of particular measures). The second way in which the centre
influences state policies with regard to water is via legislation that is binding (for example,
laws related to the environment).

In the specific context of delivery of water services, the first route is most relevant. The
centre has encouraged two kinds of policies, both of which have been taken up to varying
extents by different states — sectoral decentralization (such as Participatory Irrigation
Management) and privatization. Sectoral decentralization forms part of the policy
prescriptions of both the GEM and the rights discourses, although, as we will see in the
ensuing discussion (particularly in the discussion of ‘decentralization’ and ‘entitlements’ in
the case of Maharashtra), the limited manner in which decentralization has been undertaken
means that it is not particularly commensurate with any notion of rights. Privatization policies
are also more a part of the GEM discourse and are related to the notion of water as an
economic good. While some discussions of a right to water (such as UNESC, 2002 and
UNESC, 2005) are relatively flexible about the system of water delivery and do not take an a
priori stand for or against privatization, many advocates of aright to water (particularly social
movements in water) take a strong anti-privatization position. It is also important to note that
international players such as the World Bank have played an important role in pushing for
both kinds of policies. For instance, the World Bank’s Country Strategy for India, which is
applicable for lending from 2005-2008, lays down sector-specific guidelines for lending. In
the case of Urban Water Supply and Sanitation, one of the conditions is that the state/city is
guestion agree ‘to support actions to develop domestic private sector capacities for delivering
urban water supply and sanitation services' (World Bank, 2004b: Annex 5, p.3). In the case
of Irrigation and Drainage, granting of loans is contingent on willingness to ‘establish and
operationalise decentralized service delivery mechanisms (World Bank, 2004b: Annex 5,

p.4).

| turn now to the recommendations made at the central level with respect to the above two
policies. In the case of irrigation, sectoral decentralization has taken the form of Participatory
Irrigation Management (or PIM). Although this idea has been supported by the Government
of India since the mid-1980s (for instance, in Gol, 1987), it is only recently that states have
started taking measures to facilitate it. The precise nature and extent of powers and functions
of WUAS varies from state to state, and is usually determined by a variety of factors internal
to the state. For instance, in some states, the fixing of water charges has been kept outside the
purview of the WUAS, but in other states (like Gujarat), the WUASs are free to decide the
water rates to be charged from the beneficiary farmers (Upadhyay, 2002). But one feature
seems to be common to all WUAS viz., the limited nature of the powers devolved to them.
This, in turn, is very much in tune with the stand that central policies take with regard to
water. For instance, while the 2002 National Water Policy emphasizes a participatory
approach to water resources management, the aim of involving Water Users' Associations
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and local bodiesis said to be ‘to eventually transfer the management of such facilities to the
user groups/local bodies (Gol, 2002: Section 12; italics mine); there is no mention of
ownership of the water facilities by local groups. Similarly, the 2002 NWP mentions that the
involvement and participation of beneficiaries and other stakeholders should be encouraged
right from the project planning stage itself, but the nature of this participation, as well as how
and by whom beneficiaries and stakeholders are to be defined is unclear. Further, while
participation at the level of the WUA might be encouraged, the question of participation in
the process of irrigation policy-making at higher levelsis not even mentioned.

In the case of drinking water too, the process of sector reform, with decentralization as one of
its key features, was first started by the centre in rural areas. Initialy, reforms were
introduced in 1999 in 67 pilot districts covering 26 states, and were scaled up in 2002 in the
form of Swajaldhara. Swajaldhara aims to provide direct access to central resources to
communities and community institutions (panchayats and district water and sanitation
committees), which want to develop and manage local water resources to meet their drinking
water needs. However, while the sector reform scheme of Swajaldhara is expected to replace
the existing scheme of the Accelerated Rural Water Supply Program (ARWSP)> by 2007,
take-up of Swajaldhara has been slow and the role of different agents such as government
technical support agencies and NGOs remains weakly defined (WaterAid, 2005). Further,
although the scheme purportedly rests on principles of social inclusion and governance, there
are no mechanisms to actually ensure that the schemes are designed by including all sections
of society (Ahmed, 2005). In part, this could stem from eulogistic notions of ‘community’
(particularly of village communities) so that power politics within the community are not
taken into account. It could also be due to the fact that the goa of participation in these
projectsisitself very limited viz., to get local people to contribute (labour, for instance).

Another kind of change in delivery of water that has been encouraged by central policies is
privatization in the context of canal irrigation, minor surface irrigation, and drinking water
systems (particularly in urban areas). For instance, the 2002 National Water Policy points out
that corporate sector participation in canal irrigation will help in ‘introducing innovative
ideas, generating financial resources and improving service efficiency and accountability to
users (Gol, 2002: 6). Further, it could include one or al of various aspects such as building,
owning, operating, leasing, and transferring of water resource facilities.

In the arena of drinking water, the Chennai Metropolitan Water Supply and Sanitation Board,
popularly known as Metrowater, was an early reformer in India, and negotiated its first big
loan from the World Bank in the early 1980s, that is, even before the central-level policy
changes. But since the late 1990s, reform of the water sector has become an important part of
the policy discourse in several cities such as Bangalore and Delhi. At the present juncture,
however, there is little analysis of the precise forms that privatization is taking and its
implications, although concerns about equity (particularly as aresult of the increase in prices
that privatization is likely to result in) as also the negative experiences of privatization in
other parts of the world have led to protests by civil society groups in many parts of the
country.

The emphasis of central-level policies on both sectoral decentralization and privatization isin
line with global trends discussed earlier — focus on cost recovery, limited role for the state,
emphasis on water as an economic good, and so on. But the rights discourse is not reflected

5 ARWSP is a supply-driven scheme introduced in 1972-73.
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in policies, even though there is a constitutional basis for the right to water (in that it has been
derived under the right to life by various judicial judgments). For instance, the 2002 National
Water Policy continues to call water a ‘basic human need’ as against a ‘basic human right’, in
spite of many attempts by civil society agents (at the time that the draft was being circulated
in the public domain) to change the nomenclature from need to right (Anonymous, 2002). In
a sense, this (the NWFP's stand) reflects tensions at the international level (discussed in the
previous section) about whether water should be called aneed or aright.

In fact, while the centre does concede that water is an economic and socia good, it aso holds
that some of the problems in the drinking sector (such as lack of sustainability) are due to the
perception of people that ‘water is a socia right to be provided by the government, free of
cost’ (Gol, 2003-04: 136). While the idea of water as a right need not necessarily imply free
water in al cases, and conversely, the agenda of cost-recovery could potentially be
undertaken in conjunction with the idea of water as a right, the lack of explicit engagement
with the idea of aright to water means that the particular manner in which the centre ends up
shaping reforms is limited from the point of view of equity. Thus as Cullet (2006) argues,
decentralization of only limited number of functions has taken place and WUAs or drinking
water committees have little say about surface water sources, whose control continues to be
largely dependent on decisions taken at higher levels.

4. Deéelivery of Water.: the Case of Maharashtra

4.1 Introduction

Maharashtra is a good example of the different kinds of changes that are occurring in the
water sector, not just in India, but the world-over. These include a greater emphasis on Water
Users Associations (WUAS) for management of water resources at various levels, revision of
water rates, corporate involvement in medium and major irrigation projects, demand-driven
rural drinking water projects, and a focus on watershed projects as well as on river basin
management in water policy. One realm in which change is evident is legidation; since 1990,
anumber of legislations— the Groundwater (Restrictions for Drinking Water Purpose) Act in
1993, the Maharashtra State Water Policy in 2002 (MSWP),6 the Maharashtra Management
of Irrigation Systems by Farmers Act (MMISFA), and the Maharashtra Water Resources
Regulatory Authority Act in 2005 (MWRRA) — have been passed. But before turning to the
current changes in the water sector, it is useful to briefly consider the water situation in the
state.

According to the 2001 census, 79.8 percent of the households in the state have access to safe
drinking water. This includes 68.4 percent of households in rural areas and 95.4 percent in
urban areas. In terms of irrigation, although the percentage of gross irrigated area to gross
cropped area has increased steadily since the time of formation of the state (from 6.5 percent
in 1960-61 to 16.6 percent in 2000-01), it is still low as compared to the ultimate potential as
well asto the all-India average of 38.7 percent (GoM, 2000-01). Asin the rest of the country,
there are problems with respect to efficiency, equity, and sustainability in the case of both
drinking water and irrigation. The lack of efficiency is evident, for instance, in the fact that
actual utilization of the irrigation capacity created up to June 1999 was only 38 percent for
major and medium irrigation projects (GoM, 2000-01). Similarly, there is also inequity in the
distribution of water, both between districts and within the same district. For instance,
sugarcane-growing areas get water even during droughts, while other areas lack water for

6 The MSWP istechnically not legisiation, but a policy that is supposed to influence legisation.
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subsistence crops or even drinking water. Sugarcane cultivation is problematic not only in
terms of equity, but also in terms of environmental sustainability. Increased cultivation of

sugarcane usually has gone hand-in-hand with lavish use of water for irrigation’ and use of
fertilizers in excessive amounts (which further increases the need for water). This has
worsened waterlogging and salinity along the Deccan canals, and in some cases has led to
complete loss of formerly fertile land (Attwood, 2001). Sustainability is aso a problem in
case of groundwater use. While there are currently no over-exploited watersheds in
Maharashtra (that is, watersheds where groundwater exploitation is over 100 percent of

recharge capacity),8 there are 34 dark watersheds (that is, where groundwater exploitation is
between 85 percent and 100 percent). These represent 2.26 percent of total watersheds in
Maharashtra (Gol, 2000-01). It is also important to note that the problems of efficiency,
equity, and sustainability of water are inter-related. For instance, the growing problem of
groundwater depletion means that the newer technology needed for pumping water is less and
less accessible to poor farmers, resulting in inequity in the way different classes of people can
cope with the groundwater shortage.

While at least some of the problems in the water situation are to do with topography (hard
rock and undulating surface) and rainfall (wide variation across different parts of the state),
many of the problems can be attributed to deficiencies in state policy with regard to water. In
the case of irrigation, this is primarily reflected in the undue focus on large surface irrigation
projects, and in the case of drinking water, in the piecemeal and target-oriented approach
followed. For instance, successive state governments in Maharashtra have emphasized major
and medium surface irrigation projects, so that the state now has the ‘distinction’ of having
the largest number of on-going maor and medium irrigation projects and
extension/renovation/modernization schemes in India (108 out of a tota of 476 in the
country) (Gol, 2000-01). The emphasis on large-scale dams and canals stems in part from the
goal of increasing agricultural production in India and in part from what Datar and Kumar
(2001: 45) call “the psychological power of planning to reduce ‘scarcity’ conditions’; in the
specific case of Maharashtra, there is also a particular historical context which gave rise to
this. Since the 1970s, groundwater development has also been emphasized, and tubewells
have received considerable ingtitutional credit. But on the whole, the attention directed
towards minor irrigation has not been adequate, especially when one considers the fact that
minor irrigation accounts for a large portion of the state’s ultimate irrigation potential and
much of this has still not been attained (Deshpande and Narayanamoorthy, 2001). The bias of
state policy in favour of major and medium surface works has been exacerbated in the late
1990s because the Government of Maharashtra started trying to impound as much as possible

of the water awarded to it by the Bacchawat interstate water dispute tribunal .9 This resulted
in a rapid process of dam construction with considerable social costs (in that rehabilitation
concerns in these dams were not met at all). Ironically, much of the water impounded in the

7 Until recently, irrigation water was not charged per unit volume, and farmers had no cost incentive to
economize. Canal water was also often used to flush salts out of the surface soil. Further, uncertainty of
supply led to excessive use of canal water when available (Attwood, 2001).

8  The annual recharge rates are average estimates, so that individual aquifers could have different recharge
rates. Further, estimates of extraction are usually made from a very limited sample. Hence there are doubts
about the accuracy of the classification (Vaidyanathan, 1999).

9  Thistribunal was set up to resolve the dispute on the sharing of the water of the Krishna river between the
states of Andhra Pradesh, Karnataka, and Maharashtra. The state of Maharashtra was given an award of
560 TMC of water in May 1976, which was to be used by May 2000 (Deshpande and Narayanamoorthy,
2001).
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dams remains unutilized to date because of incomplete cana work (Deshpande and
Narayanamoorthy, 2001; Phadke, 2004).

In the case of drinking water in rural areas, as in the rest of the country, provision of water
supply has been supply-driven, with emphasis on norms and targets and on construction and
creation of assets, rather than on management and maintenance of the facilities built or of the
sustainability of the source itself; thisin turn has led to a large gap between coverage on the
books and actual coverage on the ground (WSP, 2004). For instance, the most common form
that drinking water schemes have taken is digging of borewells, neglecting other sources of
drinking water like tanks. Further, during times of severe water shortages such as droughts,
ad hoc measures (such as supply of water via tankers) are offered instead of seeking long-
term solutions. Until recently, there has also been no systematic, comprehensive policy on
recharging strategies such as water harvesting and watershed development, although soil and
water conservations measures have been undertaken on a sporadic basis. Even in the limited
cases where such practices have been adopted, emphasis is often more on irrigation water for
agriculture rather than on drinking water.

With this brief discussion of the water situation in Maharashtra, | now turn to the changes in
the realm of water in Maharashtra, particularly with respect to delivery of water services.

4.2 Recent Changes in Water

The MSWP of 2002 is the first water policy document of Maharashtra, and as such, an
important landmark. Even though state water policies do not have legal status, and there are
usually gaps between the policies, passage of enabling laws and rules, and implementation by
the bureaucracy, they are still important because they provide overall guidelines; individuals
or NGOs cannot fight for suitable changes in rules if the policy documents do not even
mention them. The MMISFA was passed in 2005 in order to provide a statutory basis for
management of irrigations systems by farmers, which in turn is in tune with
recommendations made at the central and state levels. The act aims to increase efficiency in
utilization of irrigation capacity, as well asin distribution, delivery, application, and drainage
of irrigation systems (GoM, 2005a). The MWRRA, aso passed in the same year, aims to
establish a Maharashtra Water Resources Regulatory Authority (Regulatory Authority
henceforth) to regulate water resources within the state, as well as to facilitate judicious,
equitable, and sustainable management of water resources (GoM, 2005b).

The aforementioned policy and legislations have been put in place to facilitate particular
kinds of reforms in the water sector in Maharashtra; in the realm of delivery of water, these
reforms primarily include (although they are not limited to) sectoral decentralization and
privatization. Policy changes are the result of a complex inter-play of factors and it would be
simplistic to claim that they are a direct result of particular discourses at the international and
national levels. Yet there is a fair amount of evidence in support of the clam that
international water discourses, and particularly the GEM discourse, has provided an
important impetus to the recent policy changes in Maharashtra. Firstly, the core messages of
the GEM discourse — notions of scarcity and of treating water as an economic good — are also
found in the MSWP, the MMISFA, and the MWRRA. For instance, the need for the MSWP
isjustified, among other things, by the increasing scarcity of water (GoM, 2002: Section 1.1).
Secondly, the World Bank, a key player in the formulation, propagation, and dissemination of
the GEM discourse, has played an important role in the reform process in Maharashtra. More
particularly, in June 2005, the World Bank approved a loan of US$325 million to assist the
Government of India with the implementation of the Maharashtra Water Sector Improvement
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Project, whose key components include institutional reforms such as the establishment of a
Water Resources Regulatory Authority and of water entitlements, as well as the promotion of
effective participation by way of Water Users Associations in the management of irrigation
schemes (World Bank, 2005).

| now turn to a discussion of the working of sectoral decentralization and privatization in
Maharashtra. In the case of drinking water, sectoral decentralization has taken place in both
urban and rural areas; however, the focus of this paper will be on rural areas. Traditionally,
government-owned agencies have been responsible for construction and management of rural
water supply systems. Although this approach has led to the creation of assets on a massive
scale, the assets have often been of poor quality and service delivery not adequate. The Sector
Reform Program pioneered by the Government of India and state-level projects directly
funded by donors such as the World Bank have increasingly encouraged demand-driven
projects in lieu of the older supply-driven projects.’® The key feature of this is that
management (and in some cases construction aso) is undertaken via a representative
committee called the Village Water and Sanitation Committee, which may or may not be
formally part of the panchayat system. The main funders for these are the World Bank, the
Government of Germany, and the Government of India (via its Svajaldhara program); the
Government of Maharashtra also funds some demand-driven projects, though it aso
continues to fund some older, supply-driven schemes.

In the case of irrigation, sectoral reform has taken the form of PIM in canal irrigation, and a
move towards greater community participation in watershed development programs. The
focus of the discussion here will be on PIM. While associations for managing water systems
have existed for a long time in Maharashtra (such as the phad system!! in North-west
Maharashtra), the recent genesis of the Participatory Irrigation Management program can be
traced to the formation of co-operatives in the late 1980s by NGOs such as the Centre for
Applied Systems Analysis in Development (CASAD). Partly in reaction to the pressure
exerted by these and other NGOs, and partly in response to the widespread trend of
decentralization (including the central government’s own encouragement of PIM), the
Government of Maharashtra took a decision to encourage formation of co-operative Water
Users Associations (WUAS) for irrigation management in 1988. The rationale was to
improve water use efficiency, increase agricultural productivity, and reduce work for the
Irrigation department. The policy of participatory management was also expressed in the
1994 Cooperative Water Users' Association Guidelines of the Government of Maharashtra.
But bureaucratic hurdles to the setting up of WUAS continued to exist. A 2001 government
notification made WUAs compulsory, and the MMISFA was finally passed in 2005.
However, the process of formation of WUASs and actual handing over of control of irrigation
facilities is expected to take a long time, partly because all relevant administrative rules have
still not been changed, and partly because at many levels of the state bureaucratic apparatus,
devolution of powers to farmers continues to be met with resistance (either because it means
aloss of ‘under-the-table’ income for bureaucrats, or because of continuing scepticism about
the ability of farmers to manage irrigation systems on their own).

10 Note that apart from the two extremes of supply-driven and demand-driven projects put in place by the
government, other options for management of assets and service provision (such as service provision by
formal or informal private water providers) are already in place in the state, which have varying degrees of
success in terms of cost recovery and equity.

11 The phad system consists of a series of weirs where the canal system is managed, operated, and maintained
by beneficiary groups. The entire command is divided into a number of phads (groups of contiguous farms
where, in a season, only one crop is grown under irrigation) ranging from afew hectares to 50 hectares.
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Under the new system of farmer managed systems in surface irrigation, water for irrigation is
supposed to be supplied to farmers only through WUAS, and not to individual beneficiaries.
Even Lift Irrigation Schemes are to be undertaken only by WUAS, and eventually sanctions
to individual schemes of lift irrigation are to be cancelled (GoM, 2005a). In terms of the
nature of rights given to WUAS, the most important change now is that WUASs have the
freedom to decide the cropping pattern. Bulk entitlement of water to the WUA would then be
decided by the Regulatory Authority, on the basis of the cropping pattern designed and the
designated command area. However, the right to distribute water to individual farmers would
rest with the WUA. Further, the WUAs would pay for the water received on a volumetric
basis, although individual farmers may continue to pay the WUA on an area basis.?2 Charges
for surface water (primarily canal water) have also been revised a number of timesin the last
few years.

Apart from sectoral decentralization, the other form that changes in delivery of water have
taken is privatization. So far, this trend has been the strongest in the irrigation sector. For
instance, in order to accelerate the completion of irrigation projects, the Government of
Maharashtra has established five Irrigation Development Corporations. These corporations
are allowed to raise funds through the open market for funding their construction activities.
Although the irrigation corporations were set up with considerable fanfare, their working has
not borne out initial expectations. They also constitute an added financia burden for the state,
since these corporations sometimes receive budgetary support from the Maharashtra state
(such asin the case of the Maharashtra Krishna Valley Development Corporation); further, if
the promised rate of return on the corporation’s fixed investment (seventeen and half per cent
— a rate that is very high for irrigation projects) is not met, the state government has
undertaken to meet the difference out of its own resources (Deshpande and
Narayanamoorthy, 2001).13

There are aso plans to give the management of minor irrigation tanks on a BOT basis to
private parties, as well as to bring about participation by the private sector in water
distribution in urban areas. For instance, the state issued guidelines for private sector
participation in urban water supply and sewerage in June 2001, especially in areas such as
metering, billing, collection, O& M, and repairs of the distribution system. This processis just
beginning to be undertaken in some municipalities (for instance, in parts of Mumbai and
surrounding suburbs). But lack of transparency about these efforts as well as the absence of
adequate regulatory mechanisms (both essential conditions for privatization to work
effectively) are already emerging as critical issues.

5. Analysis of the Policy Changes in Maharashtra

The hegemony of the GEM discourse is evident not only in the specific kinds of policies
adopted in Maharashtra (PIM, demand-driven drinking water projects, privatization), but also
in the details of their working - which aspects are privileged, which ones are ignored, and so
on. In order to show this, | will focus in this section on the concepts of ‘decentralization’ and
‘entitlements’ in the ongoing water reforms. But before turning to this task, it is useful to
briefly consider the role that legislation (and more particularly, changes in the form and
content of legislation) play in the reform process.

12 Thediscussion in this paragraph draws on a personal communication with K. J. Joy (12 December 2005).
13 This in turn brings into question even the extent to which the irrigation corporations represent a trend
towards privatization.
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At least some of the changes that have been introduced as part of the reform process in the
water sector have aready been in place for a while; one example of this is Water Users
Associations in the case of canal irrigation. But the current reforms are distinct from the
earlier policies in a number of ways such as the scale at which they have been undertaken
(across different reaAlms and in different states), the importance accorded to formalization
(especialy via legal reforms), and the presence of certain all-pervasive themes (core

messages of different discourses such as scarcity).14 The significance of the process of
formalization, in particular, is evident from the fact that in recent years, international donors
(such as the World Bank) as well as the Government of India have been encouraging state
governments to put in place a legidative framework that is conducive to reform in both water
and other arenas. For instance, the guidelines for World Bank lending for 2005-2008 point
out that the Bank would consider full scale investment lending in the urban water supply and
sanitation sector only if states have an adequate legislative and regulatory framework (World
Bank, 2004b: Annex 5, p.3, italicsmine). D’ Souza (2006) argues that changes in legislations
(that lead to a broad change in the legal regime) are a necessary part of neoliberalism, since
market regulation requires a different kind of legal regime than state regulation. The new
legal regime would involve, among other things, a restructuring of relations between
corporations, states, and social groups, as well as the setting up of regulatory authorities
which operate under a distinct set of institutional rules different from the “conventional rules
that govern state institutions comprising the civil service, the executive and rules of
parliamentary procedures’ (D’ Souza, 2006:11). The ensuing discussion of ‘decentralization’
and ‘entitlements’, based on their conceptualization in the recent legislation in Maharashtra,
offers one example of the limitations that such achangein legal regime could entail.

| first start with the conceptualization of ‘decentralization’ in the specific case of
Participatory Irrigation Management. On the one hand, PIM seems like a good example of
user groups being given the power to undertake functions that are best done at the local level.
On the other hand, as indicated in the discussion of PIM at the central level, the limited extent
of powers granted to the WUASs calls into question the very intent of the process of
decentralization. For instance, while the role of the government is sought to be reduced by
PIM, this does not necessarily tranglate into less regulatory intervention as far as water users
are concerned because the Regulatory Authority becomes the new body exercising control
over water resources (Cullet, 2006). Although the Regulatory Authority is delinked from the
government, and in that sense, is supposed to be ‘free of politics', the powers given to it are
extensive and include, among other things, distribution of water entitlements for different
categories of use, determination of priorities in distribution of water at different levels (basin,
sub-basin, project), and establishment of water tariffs. In fact, the Regulatory Authority not
only has the power to make regulations for matters that come under the MWRRA but also for
“all other matters for which provision is...necessary for the exercise of its powers and the
discharge of its functions under this Act” (GoM, 2005b: Section 31). Further, in confirmation
of D’ Souza (2006)’ s fears that such bodies may operate under different rules, the Regulatory
Authority has powers equivalent to those vested in acivil court with respect to certain matters
(such as summoning of witnesses, reception of evidence on affidavits, and so on) for the
purposes of making any inquiry or initiating any proceedings under the MWRRA (GoM,
2005hb: Section 13).

14 This point draws partly on a discussion comment by M.Roopa at the Workshop on ‘Water, Law and the
Commons' organised by the International Environmental Law Research Centre at PRIA, New Delhi, 8-10
December, 2006.
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There is also another important lacuna in the current conceptualization of decentralization. In
order for decentralization to be meaningful, it should include provision for participation in
both policy-making and actual implementation on the ground. The presence of strong civil
society groups in the state (both historically and in current times) has meant that there has
been greater participation in Maharashtra than in many other states. But mechanisms to
facilitate participation in state policy and legislation continue to be limited. For instance,
although the idea of farmers participation has influenced (at least in part) the formation of
WUASs, specific provisions to ensure equity in participation do not exist in the government
guidelines; only procedural aspects of interna functioning are mentioned (GoM, 1994).
Similarly, in the case of the MSWP, there is precisely one reference to gender, and that too a
nomina one: “The women's participation in the irrigation management should also be
considered” (GoM, 1994: Section 2.2.2). But if participation at the micro-level (such asin
WUAS) is merely mentioned and not facilitated, the question of participation in the process of
irrigation policy-making at higher levels is not even mentioned in any of the state policies or
legislation. As a result, even though policy-making continues to be subject to pressures and
lobbying from different groups, there are no formal mechanisms to ensure that all sections of
society have a chance to participate in the process of policy-making, or that these inputs are
actually taken into account. On the contrary, the space available for any kind of negotiation is
increasingly being limited by conditionalities such as the World Bank’s requirement that all
rural water supply and sanitation projects irrespective of source of funding would need to
incorporate certain reforms (such as decentralized service-delivery and recovery of O&M
costs) for receipt of investment lending by the Bank in that sector (World Bank, 2004b:
Annex 5, p.5).

The experience of the recent water legisation is also interesting in this regard. For instance,
in the case of the Maharashtra State Water Policy (MSWP), not only was the adoption of the
policy itself a result of considerable lobbying and pressure applied by individuals and
organisations working in the field of water, but also three drafts of the policy were open to
public suggestion before the finalisation of the document, a practice that is highly unusual.
The process was, of course, subject to a number of limitations: for instance, the state was not
duty-bound to actually take into account these suggestions. As a result, the fina version of
the MSWP was retrogressive compared to the earlier drafts.1> The two legidations that were
passed three years later to actually operationalise some aspects of the MSWP — the MMISFA
and the MWRRA — had different kinds of experiences in this regard. In the case of the
MMISFA, at least some process of public consultation was undertaken. A draft version of the
Act was circulated for obtaining the opinion of various NGOs, even though, as in the case of
MSWP, these were not necessarily accepted.16

However, the MWRRA was not discussed with anyone initially, although some NGOs like
SOPPECOM tried to push for changes in it even before it was tabled in the legislature in
2004. Sainath (2005b) points out that the process of passage of the bill offers an interesting
lesson on the working of parliamentary democracy. When the bill was first introduced in the
Nagpur session of the State Legidative Assembly in 2004, it was subject to criticism by a
CPI-M legidator. It was then referred to a joint committee of both houses, though not all

15 Interview with Seema Kulkarni on 11 June 2004.

16 For instance, SOPPECOM suggested modifications with respect to four areas in the MMISFA (i) equity in
membership to the WUA for women, landless, and representatives of the Gram Panchayat (ii)
Representation to all the above groups in decision-making bodies (iii) Water entitlements to women,
landless, and other deprived sections (iv) Linkage of the WUA to the elected body of the panchayats in the
redefined area of operation (SOPPECOM, 2003). None of these recommendations were accepted.
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party members (including the one that originally critiqued it) were included on the
committee. The joint committee not only approved the bill, but also made some additional
changes (like the introduction of the retrogressive two-child norm).17 The revised bill was re-
introduced in the Mumbai session in 2005 on the last day and passed by voice vote at the last
minute, so that there was not enough time to read, let along discuss, the bill (Sainath, 2005b).

Sectoral decentralization policies, whether in the context of PIM or demand-driven drinking
water programs, also do not sufficiently engage with the multiplicity of bodies at the local
level that deal with different kinds of functions (both related to water and otherwise) and the
related question of which is the most suitable body from the point of view of different
objectives. For instance, different kinds of water programs deal with different kinds of ‘water
communities and corresponding user groups; the village and the water and sanitation
committee in drinking water programs, the command area and the WUA in the case of canal
irrigation, and the watershed or the river basin and the corresponding watershed committee or
river basin group in other contexts such as the integrated planning, development, and
management of water resources. There has been no attempt made to link these different kinds
of ‘communities’ or deal with problems of division of labour and coordination between them
and PRIs.

In fact, sectoral decentralization policies may potentially create new power centres at the
local level. For instance, Cullet (2006) notes how WUASs are encouraged to become
financially independent and viable by engaging in additional remunerative activities such as
distribution of seeds, fertilizers, and so on; these are only indirectly related to irrigation, but
at the same time they are also likely to result in WUASs becoming new centres of power.

| now move on to the concept of ‘entitlements’ to water that is mentioned in the 2002 state
policy and the two legislations of 2005. The MSWP mentions entitlements to water for the
first time, grants water users organisations and entities “stable and predictable entitlements
to water so that they can decide on the best use of water without bureaucratic interference”
(GoM, 2002: Section 1.3). Further, it claims that a well-defined transparent system for water
entitlements will be established, so that these cannot be changed unilaterally by any state
agency or authority (GoM, 2002: Section 4.1). Both MWRRB and MMISFA, legislations that
were put in place three years after the MSWP, discuss entitlements in greater detail. While
the term *entitlement’ seems to evoke some notion of ‘rights’, an actual consideration of the
concept shows that is far from any concept of ‘right to water’ for al and more in line with a
‘tradable permits concept of water rights which re-enforces the claims of current users of
water.

For instance, entitlements in the legislation refer to authorization granted to use water, that is,
a usufructuary right. But this is not linked to any notion of inherent rights of farmers over
water (Upadhyay, 2005). Even in the case of surface irrigation, where there is some degree of
commitment by the irrigation authority of the state, the extent to which this ‘commitment’ is
enforceable is limited. Prior to the reforms, the Memorandum of Understanding signed
between the Irrigation Department and the Water Users' Association would usually specify
how much water the WUA would be allocated, along with details of proportionate reduction
in case of reduced storage or reservation of part of the water. This, in turn, created at least
some basis for negotiation. With the change in regulations, it is not clear what space there
will be for the kind of negotiations that used to take place in the past.18 While there is some

17 The two-child norm will be discussed later in this section.
18 Thanks to Suhas Paranjape (persona communication) for drawing my attention to this point.
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option for redress (via a dispute resolution mechanism), its adequacy in the face of the
powers of the MWRRA remains to be seen.

Further, the entitlements are granted only to landowners/occupiers, and there is no provision
for transfer of entitlements to non-entitlement holders (such as the landless). At the same
time, the MSWP permits transfer of al or a portion of water entitlement between entitlement
holders in any category of water use. This has led to fears that water use claims are being
delinked from land occupancy not from the point of view of equity but in order to result in
progressive commercialization of the water sector (see, for instance, Cullet, 2006). In fact,
even in the context of landowners and occupiers of land, the question of access to water is
complicated by the proposed hikes in charges for surface water (primarily canal water) under
the MWRRA. These hikes have come in for a lot of criticism as they are likely to result in
agriculture becoming unviable for a large number of small farmers. Although there is the
claim that cross-subsidies could be alowed to alleviate the impact of such charges on the
poor, the exact mechanisms for this have not been stated. Furthermore, the MWRRA has aso
made water into atool for an authoritarian population policy (viathe clause that farmers with
more than two children would have to pay one and half times the actual rates); since low
income households tend to have more children, the move is likely to have the effect of
punishing people for the ‘ offence’ of being poor (Sainath, 2005a).

In the context of drinking water also, there is no mention (explicit or implicit) of aright or of
guarantee of access by the state. In theory, drinking and domestic needs of water are
prioritized (for instance, in the MWSP). At the same time, reforms do not deal adequately
with water for drinking or for domestic needs. On the contrary, the emphasis on demand-
driven drinking water projects implies that water would be accessible only to people who can
afford the charges being levied. In the case of Swajaldhara guidelines, for instance, people
are not only expected to pay for the water, but also to bear ten percent of the capital cost and
all operation and management expenses; those who cannot afford to pay this price would be
unable to have access to funds in these projects, and may have to turn to private sources that
entail greater expenses and burden in the long-run. The tension between cost recovery and
water for al is further exacerbated by the fact that while rural communities are asked to bear
the costs of drinking water schemes, the distribution of drinking water to urban consumers
continues to be subsidized. There is also no charge for groundwater; nor have there been
substantial changes in rates for other uses of water and for electricity. Further, the emphasis
on water rates, that is, on the revenue side, has not been accompanied by equal emphasis on
the expenditure side, that is, attempts to cut down unwarranted expenditure (such as
increasing administrative costs) (Deshpande and Narayanamoorthy, 2001).

6. Conclusion

This paper discusses how water discourses play themselves out at different levelsin the realm
of delivery of water services. The messages of the GEM discourse at the international level —
the notion of scarcity and the importance of treating water as an economic good — have led to
particular kinds of water reform in India. Even though the policy of sectoral decentralization
is, in theory, also commensurate with the rights-based discourse in water (with its central
message of everyone being entitled to water), the manner in which it has been undertaken
indicates the hegemony of the GEM discourse. The analysis of the notion of entitlementsin
particular reflects the tensions between the two discourses, especially because the language of
entitlements evokes the idea of rights, which is present in both the GEM discourse and the
rights discourse, abeit in very different forms (water rights in the first case and the right to
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water in the second case). The confluence of different trends in the water reform process in
Maharashtra — privatization (in the form of the irrigation development corporations),
decentralization (via the formation and devolution of powers to WUAS), centralization (via
the provision to set up a Regulatory Authority which has no room for PRIS), cost recovery
(by way of volumetric pricing and increased tariffs for surface water) and water rights (by the
provision of entitlements) —is another reflection of the tension between these discourses. This
paper also briefly touches upon the importance accorded to the process of formalization in the
reform process as evident in the emphasis on enactment of new laws. How these legidative
changes work themselves out in actual micro contexts now remains to be seen.
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[1l. INTERNATIONAL DIMENSIONS

ALIX GOWLLAND GUALTIERI, SOUTH AFRICA’'S WATER LAW AND
PoLicy FRAMEWORK: IMPLICATIONS FOR THE RIGHT TO WATER

/ntroduction

The post-apartheid reforms in South Africa which put into place the existing water
framework were intended to redress the disparities inherited from the prior racial segregation
policies which had resulted in stark inequalities between black and white communities in the
face of access to water.! The natural scarcity of national freshwater resources have also
contributed to diminishing availability of water and increasing competition between the
various users. Consequently, water reform policy and water justice were a central aspect of
the new government’s policy of reconstruction and development? and indeed remain very
topical issues adecade |ater.

South Africa has adopted a progressive law and policy framework for water which is based
upon the constitutional recognition of the right of access to water. This paper examines some
of the implications of the constitutional right to water. While on the one hand the
implementation of the right to water has resulted in the development of a policy of free
entitlement to water for consumption and domestic use, there remain today huge disparitiesin
access to basic water services and allocation of water, mostly as a legacy from the apartheid
regime but also as the result of the application of an economic approach to water policy.
Indeed, the integration of such concepts as cost-recovery and privatisation in water policy
have contributed to maintain the poorest segments of the population with little or no accessto
water for household needs and sanitation, and limited water infrastructure. This creates
tensions that underpin the management of water resources at the national level. In terms of
water policy, it seems therefore that radical legal change has not translated into significant,
substantive improvements for the majority of the poorest citizens.

The paper is divided into three main sections. The first section examines the right of access to
water as it is consecrated in the country’s constitution. In a second part, it focuses on the
implementation of the constitutional right, inter alia through the adoption in 2001 of the Free
Basic Water policy. The paper turns in a third section to some of the challenges observed in
the realisation of the right to water. These relate more specificaly to the application of
economic policies to water that characterises the South African water framework.

1 On the history of water in South Africa, see, e.g., R. Francis, ‘Water Justice in South Africa: Natural
Resources Policy at the Intersection of Human Rights, Economics, and Political Power’, 18 Georgetown
Intl Envtl L.Rev. 149 (2005); D.D. Tewari, ‘A Brief Historical Analysis of Water Rights in South Africa,
30 Water International 184 (2005).

2  See eg., South Africa, White Paper on Water Supply and Sanitation Policy (1994) [hereafter 1994 White
Paper]; South Africa, White Paper on Reconstruction and Development (1994) [hereafter 1994 White
Paper on Reconstruction and Development]; South Africa, White Paper on a National Water Policy for
South Africa (1997) [hereafter 1997 White Paper].
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1. Constitutional Protection of the Right to Water

South Africa is remarkable in that it formally recognised the right of access to water at the
constitutional level, where it underpins the whole law and policy water framework.3 The
constitution adopted on 8 May 1996 represented the cornerstone of the sweeping water policy
reform that was undertaken in the period of transition following the end of the apartheid
regime.# It embraces human rights principles and contains a comprehensive hill of rights
which sets forth the right of access to water as part of a lengthy list of social and economic
rights. These include inter alia the right to a healthy environment; housing; health care, food
and social security; education; and culture> The relevant provision is Section 27, which
reads:

‘(1) Everyone has the right to have access to

[..]

b. sufficient [...] water; and

[..]

(2) The state must take reasonable legidative and other measures, within its available
resources, to achieve the progressive realisation of each of theserights|...] .

The inclusion of the right to water goes beyond the main internationa human rights
instruments, namely the International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights, where it is not explicitly
mentioned.® The right to water was only officially recognised at the international level with
the adoption by the Committee on Economic, Social and Cultural Rights of Genera
Comment 15 on the right to water.” General Comment 15 sets forth the right to water as a
fundamental one because a necessary component of the right to an adequate standing of
living and to the right to health found in articles 11 and 12 of the International Covenant on
Economic, Socia and Cultural Rights.

3 Since 1994, the constitution of Uruguay includes the right of access to potable water and to sanitation. See
article 47, Uruguay, Constitucién politica de la Republica Oriental del Uruguay de 1967 (actualizada hasta
la reforma del 31 de Octubre de 2004). See also Article 65 (right to water and sanitation) of the draft
Constitution of Kenya (2005). Other countries that have included the right to water in their constitutions
include Ecuador, Ethiopia, Gambia, Uganda and Zambia. There have also been efforts to include the
human right to water in the Belgian constitution.

4 South Africa, Constitution of 1996 (Constitution Act 108, 1996) [hereafter 1996 Constitution].

5 Id. a Sections 24, 26, 27, 29 and 31. On the inclusion of environmenta rights in the South African
Constitution, see, e.g., J. Glazewski, ‘Environmental Rights and the New South African Constitution’, in
A. Boyle and M. Anderson, Human Rights Approaches to Environmental Protection 177 (Oxford:
Clarendon Press, 1996).

6  Using the South African constitutional recognition of the right to water as supporting the existence of an
international right, see, e.g., P.H. Gleick, ‘ The Human Right to Water’, 1 Water Policy 487, 494 (1998).

7  Committee on Economic, Social and Cultural Rights, General Comment 15: The Right to Water (Articles
11 and 12 of the International Covenant on Economic, Social and Cultural Rights), UN Doc.
E/C.12/2002/11 (2002) [hereafter General Comment 15]. A detailed study of the scope and content of the
human right to water will be submitted by the Office of the United Nations High Commissioner for
Human Rights prior to the sixth session of the Human Rights Council. See Human Rights Council,
Implementation of General Assembly Resolution 60/251 of 15 March 2006 Entitled ‘Human Rights
Council’, UN Doc. A/HRC/2/L.3/Rev.3 (2006).
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The 1996 Constitution binds all three spheres of government to realise the right of access to
water. The content of the right relates both to allowing for physical and for economic access
to water. This obligation is qualified by the fact that the state has to take only ‘reasonable’
legidative and other measures ‘within its available resources’ to achieve the ‘progressive
realisation’ of the right of access to water.8 The Constitution does not provide for the right of
individuals to access water, but rather places an obligation on the government to take
reasonable action to give effect to the general rights of the population. While the national
government is required to establish a framework to ensure the realisation of this right, local
governments have the responsibility to ensure the delivery of water to their communities. The
1996 Constitution also addresses the question of limiting rights, providing that constitutional
rights may only be limited ‘to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom, taking into
account all relevant factors [...]".° Relevant factors include inter alia the nature of the right
and the importance and purpose of the limitation.

The question of whether the social and economic rights enshrined in the Constitution are
justiciable has been a central one when addressing the implications of the right to water.10
While the Constitutional Court has not yet ruled on a case concerning the right to water, a
lower court has found that an alleged violation of the right is indeed a justiciable matter.11 In
2000, the Constitutional Court adopted the so-called * Grootboom’ decision, which concerned
the justiciability of the right of access to housing.’?2 The case addressed more specifically
what is entailed by the obligation of the state to take reasonable legidative and other
measures within the available resources of the state so as to progressively fulfil socio-
economic rights.13 It focused on whether the government’ s housing policy made provision for
persons whose housing needs were the most desperate and reviewed the failure of a particular
housing programme to assist a group of people evicted from their homes in light of the right
to adequate housing. The Court found the government in violation of the Constitution for
failing to provide immediate housing for the most desperate and needy segments of the
population. The case is important in describing how state policies can be reviewed by a court
on the basis of reasonabless. The reasonabless inquiry examines first whether responsibilities
and tasks have been alocated to the different spheres of government and whether appropriate
financial and human resources are available. Second, it dictates that programmes for socio-
economic rights obligations must be balanced and flexible, and include the appropriate
provision for responding to crisis situations. While the Constitutional Court has found that
socio-economic rights are justiciable, its case-law shows that it is difficult to prove a
violation of the Constitution, in particular because the plaintiff bears the burden of proving

8  Section 27 (2), 1996 Congtitution, note 4 above. Note that Section 28 (1)(c), which concerns the right of
‘every child [...] to basic nutrition, shelter, basic health care services and socia services', does not include
such aqualification.

9 Id. at Section 36 (1).

10 Traditionally, only civil and political rights have been considered justiciable. See, e.g., S. Liebenberg, ‘ The
Value of Human Dignity in Interpreting Socio-Economic Rights’, 21 South African J. Human Rts 1; M.
Swart, ‘Left Out In The Cold? Crafting Constitutional Remedies For The Poorest Of The Poor’, 21 South
African J. Human Rts 215 (2005).

11 seeHighveldridge Residents Concerned Party v Highveldridge Transitional Local Council [2002] 6 SA 66 (T).

12 see South Africa v Grootboom [2000] 11 BCLR 1169 (CC). Discussing different interpretations that have
been assigned to the judgment, see, eg. M. Wesson, ‘Grootboom and Beyond: Reassessing the
Socioeconomic Jurisprudence of the South Africa Constitutional Court’, 20 South African J. Human Rts
284 (2004).

13 See also C. Steinberg, ‘ Can Reasonabless Protect the Poor? A Review of South Africa’s Socio-economic
Rights Jurisprudence’, 23 South African L.J. 264 (2006).
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that the government’ s actions are unreasonable. This might constitute a significant obstacle to
bringing a case based on alleged violations of the constitutional right to water.

The right to water found in the Constitution has been concretised in a number of legislative
and policy documents adopted as part of the restructuring of the water framework. The two
main acts are the 1997 Water Services Act (WSA) and the 1998 National Water Act
(NWA).1* The Constitution allocates the management of water resources to the national
government, while local governments (municipalities) are responsible for the management of
water and sanitation services. Accordingly, the NWA creates a comprehensive legal
framework for the management of water resources, that is, rivers, streams, dams and
groundwater, which is the responsibility of the national government. On the other hand, the
WSA regulates water services which remain the responsibility of local government.l> This
covers drinking water and sanitation services supplied by municipalities to households and
other municipal water users. Other important documents include regul ations adopted to give
effect to the right of access to water, most recently the 2003 Strategic Framework for Water
Services, which sets out the national framework for the water services sector, that is, water
supply and sanitation.16

2. Implementation of the Right to Water in National L aw and Policy

2.1 Guiding Principles

The NWA, which was adopted in 1998, is the principle legal instrument relating to water
resources. It transformed South Africa’s water legal framework by setting forth a
comprehensive agenda for water resource management. The Act is built on several guiding
principles that aim to remedy past inequalities in the face of water distribution and further the
realisation of the right of access to water. On the other hand, it does adopt or facilitate the
application of economic approaches to water management.1?

The preamble to the NWA embraces the human rights principles found in the 1996
Constitution, recognising that ‘the ultimate aim of water resource management is to achieve
the sustainable use of water for the benefit of all users.” The main purpose of the Act is to
‘ensure that the nation’s water resources are protected, used, devel oped, conserved, managed
and controlled in ways which take into account amongst other factors': ‘meeting the basic
human needs of present and future generations’; ‘promoting equitable access to water’;
‘promoting the efficient, sustainable and beneficial use of water in the public interest’;
‘facilitating social and economic development’; and ‘protecting agquatic and associated
ecosystems and their biological diversity’.18

On this basis, four basic principles can be seen as underlying the water resource management
strategy set out under the NWA. First, the Act rests on the principle of the unity of the
hydrological cycle. It does not include a distinction between surface and groundwaters but

14 South Africa, Water Services Act 108 (1997) [hereafter WSA]; South Africa, National Water Act 36
(1998) [hereafter NWA].

15 On the relationship between the two aspects, the preamble to the WSA, n. 14 above, provides that ‘the
provision of water supply services and sanitation services, athough an activity distinct from the overall
management of water resources, must be undertaken in a manner consistent with the broader goals of
water resource management’.

16 South Africa, Strategic Framework for Water Services (2003) [hereafter 2003 Strategic Framework].

17  Seefurther Section |11 below.

18 Article 2, NWA, note 14 above.
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subsumes all water resources including watercourses, surface waters, estuaries and aquifers,
recognizing that these are all linked to each other.1® Water management strategies must
therefore be based on the principle of integrated management in order to achieve
sustainability, equity and efficiency.?° According to the national agency responsible for
formulating and implementing water policy, the Department of Water Affairs and Forestry
(DWAF):

‘Integrated water resource management is a process for co-ordinated planning and
management of water, land and environmental resources. It takes into account the amount of
available water (surface and groundwater), water use, water quality, environmental and social
issues as an integrated (combined) whole to ensure sustainable, equitable and efficient use
[...] A further key aspect of integrated water resource management is participation of people
in decision making where decisions are decentralised.’ 2!

A second principle that buttresses the NWA is that the nation’s water resources are managed
through a public trust which is created to replace private ownership.22 The national
government acting through the Minister of Water Affairs and Forestry is the public trustee.z3
As the trustee, the government must ensure that water is protected, used, developed,
conserved, managed and controlled in a sustainable and equitable manner, for the benefit of
al persons, and in accordance with its constitutional mandate.

Third, the NWA bases the comprehensive protection of all water resources on the need to
protect basic human and ecological needs. For this purpose, it creates the ‘Reserve’ which is
meant to fulfil the constitutional right of access to water. The Reserve consists first of a basic
human needs reserve, which ‘provides for the essentia needs of individuals served by the
water resource in question and includes water for drinking, for food preparation and for
personal hygiene’ and second of an ecological reserve, which ‘relates to the water required to
protect the aquatic ecosystems of the water resource.’2* This is the only right to water found
in the NWA and it has priority over al other water uses; in other words, the amount of water
required for the Reserve must be ensured before water resources are allocated to other water
users.

Fourth, the NWA de-links water rights and land ownership. It replaces the previous riparian
system of allocation, which linked water rights to land ownership, with a compulsory
licensing regime to achieve more equitable water redistribution in the population.2> The de-

19 |d. at Article 1 (1)(xxvii).

20 On integrated water management, see, e.g., Paragraphs A(d)-(g), Commission on Sustainable Development
(CSD), Resolution 13/1: Policy options and practical measures to expedite implementation in water,
sanitation and human settlements, in Report on the thirteenth session, 30 April 2004 and 11-22 April 2005, yN
Doc. E/2005/29 and E/CN.17/2005/12 (2005).

21 South Africa, Department of Water Affairs and Forestry (DWAF), Guide to the National Water Act, 15
[hereafter Guide to the NWA)].

22 Article 3, NWA, note 14 above.

23 According to the DWAF, ‘[p]ublic trustee means that the Minister has authority over water throughout the
country. Water is a natural resource that belongs to all people. As the public trustee of the nation’s water
resources, the Minister is responsible for public interest and must ensure that all water everywhere in the
country is managed for the benefit of al people, including future generations.’ [emphasis in text]. See
Guide to the NWA, note 21 above at 12.

24 Chapter 3, part 3, NWA, note 14 above. See also Article 1 (1)(xviii). See further note 28 below and related
text.

25 Chapter 4, part 1, NWA, note 14 above.
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linking of water use claims and land ownership is necessary in ensuring that those not owning
or controlling land have equal access and use of water.26

2.2 Accessibility of Water

The WSA is the instrument that regulates the accessibility of water by domestic users. It
secures the right of access to basic water supply and basic sanitation necessary to ensure
sufficient water and an environment not harmful to health or well-being, thereby codifying
Section 27, Paragraph 1(b), of the Constitution.2” The WSA defines ‘basic water supply’ as
‘the prescribed minimum standard of water supply services necessary for the reliable supply
of a sufficient quantity and quality of water to households, including informal households, to
support life and personal hygiene' .28 The contours of the notion of basic supply have been
determined in later regulations issued by the DWAF. These provide that the minimum
standard for basic water supply services subsumes inter alia a minimum quantity of potable
water of 25 litres per person per day or six kilolitres per household per month, available
within 200 metres of a household and with an effectiveness such that no consumer is without
asupply for more than seven full daysin any year.2° The 2003 Strategic Framework confirms
the constitutional duty of the government to ensure that all people have access to at least a
basic water supply and sanitation service which is affordable, and provides that the state must
take reasonable legisative and other measures, within its available resources, to achieve the
progressive realisation of the right of access to water.3° In particular, the Strategic Framework
defines ‘basic water supply facility’ and ‘basic water supply supply’ .3t The government has
determined that this basic amount of water should be available for free for each individual.
Thisisdiscussed in the next section.

The WSA stipulates that water service authorities have the duty to all consumers or potential
consumers in their area of jurisdiction to progressively ensure efficient, affordable,
economical and sustainable access to water services.32 This duty is subject to, inter alia, the
availability of resources, equitable allocation of resources to all current and potential
consumers and the duty of consumers to pay reasonable charges.33 A water service authority
may not unreasonably refuse or fail to give access to water services to a consumer or
potential consumer in its area of jurisdiction, but may impose reasonable limitations on the
use of water services.3* It however provides that in emergency situations, an authority must
take reasonable steps to provide basic water supply and sanitation to all persons and may do
so at the cost of the authority.3> Disconnections of water services, and the criteria set forth
under the WSA, are discussed below.

The WSA also provides for certain provisions on transparency, for instance stipulating that
every water service authority must prepare and report on the implementation of a water

26  Although there do exist exceptionsto thisrule that allow existing lawful water use. See Chapter 4, Part 3, NWA,
note 14 above.

27 SeePreamble and Section 3 (1), WSA, note 14 above.

28 Id. at Section 1 (jii).

29 See Paragraph 6.5.3, 1997 White Paper, note 2 above, Paragraph 3, DWAF, Regulations Relating to
Compulsory National Standards and Measures to Conserve Water (2001) [hereafter 2001 Regulations).

30 Paragraph 4.1, 2003 Strategic Framework, note 16 above.

31 Id. at Paragraphs5.1and 5.2.

32  Sections3(2) - (3) and 11 (1), WSA, note 14 above.

33 Id. at Section 11 (2).

34 Id. at Section 11 (6).

35 Id. at Section 11 (5).
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services development plan.38 Amongst other things, the development plan must indicate the
number and location of people to whom services cannot be provided in the next five years,
the reasons for this and a time-frame within which basic water and sanitation may reasonably
be expected to be provided to these persons.3” The Act also stipulates that if the water
services provided by awater services institution are unable to meet the requirements of al its
existing consumers, preference must be given to the provision of basic water supply and basic
sanitation to them.38

The WSA contains criteria applicable to the quality of water.3® Regulations under the Act
require that water service authorities include a suitable programme to sample the quality of
potable water provided by it to consumers in its development plan. The WSA aso requires
that no person may dispose of industrial effluent without approval from the requisite
authority.?0 It empowers the national government to set compulsory national standards
relating to the quality of the water discharged into any water services or water resource
system.#! Regulations also address responsibilities of water services institutions to carry out
measures to prevent entry of objectionable substances into drains and watercourses.

2.3 The Free Basic Water Policy: Towards Implementation of the Right to
Water

The implementation of the constitutional right of access to water, and commitment of the
national government to its realisation, was taken a step further in February 2001 with the
formal adoption of the policy of Free Basic Water.#2 The Free Basic Water policy targets the
water needs of the most impoverished citizens by guaranteeing each household a free
minimum quantity of potable water. This quantity is set at six kilolitres per household per
month. These regulations are based on the assumption that each individual person needs 25
litres of water per day. The amount of free water is the same for every household, irrespective
of wealth and number of persons comprising it.

Rather than a new policy as such, the Free Basic Water policy was perceived ‘as a vehicle for
expedient delivery by [the South African government] within context of [the] Constitution
and the fundamental rights to basic services.’43 Hailed as part of the government’s strategy to
alleviate poverty and improve public health, the policy was a response to the significant
problems that remained with respect to access to basic water and sanitation services of large
parts of the population. Although strides had been made since the end of apartheid in
providing citizens with basic water supplies, government figure show that in 2001 11 percent
of the population still had no access to safe water supply, a further 15 percent did not have
defined basic service levels and 41 percent did not have adequate sanitation services.#4 The
2000-2001 massive outbreak of cholera in Kwazulu-Natal and other parts of the country

36 Id. at Sections 12, 15 and 18.

37 Id. at Section 13.

38 Id. at Section 5.

39 Id. at Section 9 (1)(a).

40 Id. a Section 7 (2).

41 |d. at Section 9 (1).

42 See South Africa, DWAF, Free Basic Water Implementation Strategy Document (2001) [hereafter FBW
Implementation Strategy].

43 Statement by the DWAF [available at

http://www.dwaf.gov.za/lDIR ws/ASP/Include/lE Content.asp?mnul D=mnul ntervention

& path=/DIR_ws/Content/ops/FreeWater.htm]. See aso Paragraph 2.6.6, Reconstruction and
Development Programme; 1994 White Paper, note 2 above at p. 15.
44 See 2003 Strategic Framework, note 16 above at p. iii.
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which killed several hundred people had brought the critical situation faced by millions of
citizens to the forefront of nationa and international attention.#> Many blamed the
government policies of full cost-recovery for water#6 and consequent lack of access to water
by the poor, including the residents of the district where cholera first appeared. The Free
Basic Water policy can also be seen to arise in the wake of the Constitutional Court’s
Grootboom decision, which entrenched the justiciability of the social and economic rights
found in the Constitution.#’ It has however been strongly opposed by private operators and
multilateral financial institutions.

Although it is a policy of the national government, the responsibility for implementation of
the Free Basic Water policy rests with local governments which are responsible for the
delivery of basic services8 The national government however provides support to local
governments to ensure that they have the capacity to implement the policy. Free basic water
services are to be financed from the local government equitable share, which is a
constitutionally required portion of the annual national budget allocated to local governments,
as well as through cross-subsidisation between users within a system of supply or water
services authority area where appropriate.# In order to ensure the financial sustainability of
the provision of free water, municipalities are required to adopt a block tariff system.
According to this system, the cost of water increases with usage, subject to the requirement
that the first block of water for up to six kilolitres per household per month should be
provided free. The price of water then increases for every additional block of water used by a
household to ensure that those who use large amounts of water subsidise to some extent the
free provision of six kilolitres of water for all households. Thus, ‘the free basic water policy
strengthens the [“user pays’ principl€] in that it clearly requires consumption in excess of the
basic water supply service to be paid for while enabling free access by the poor to a basic
water supply service necessary to sustain life.’s0 The stated overall target of the government
isto provide all people with free basic water by 2008.51

The idea behind the Free Basic Water policy is an ambitious and progressive one. It implies
that every person has the right to an affordable, basic amount of water and access to
sanitation services in line with the constitutional requirement to progressively realise access
to water for all South Africans. The implementation of the policy has nevertheless faced
serious obstacles which have prevented it to date from remedying the existing inequalities in
the face of water and sanitation provision. Several shortcomings can be mentioned.

45 See, eg., D. Hemson et a., Sill Paying the Price: Revisiting the Cholera Epidemic of 2000-01 in South
Africa (Human Sciences Research Council, Occasional Papers Series Number 8, February 2006 [available
at

http://www.hsrc.ac.zalresearch/output/outputDocuments/4077 Hemson Stillpayingthepr

ice.pdf].
46 On the application of cost-recovery policies, see Section 111 (A) below.

47 Seenote 12 above and related text.

48 Paragraph 2, 2003 Strategic Framework, note 16 above. See aso Schedule 4, Part B, 1996 Constitution,
note 4 above.

49 See Paragraph 4.4.1, 2003 Strategic Framework, note 16 above. The Strategic Framework notes that the
equitable share should have been temporarily increased for the 2003-2004 period specifically to assist
local governments implement free basic services. This has not been the case so far.

50 Id. [emphasisin text]

51 World Water Council, The Right to Water: From Concept to Implementation (2006), at 17. See aso the
speech by the Minister of Water Affairs and Forestry, Policy Review Debate of the National Council of
Provinces (NCOP), 31 May 2005 (on file with the author).
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The first concerns the lack of funding for local governments. Cross-subsidisation has not
appeared to be a viable source of funding especially in rura communities where there are not
enough high volume water users to cross-subsidise the provision of free water. Neither do
private water companies consider providing a minimum amount of water for free as
economically viable. Local governments are facing serious problems in providing for water
and sanitation servicesin general, which have led them to take drastic cost-recovery measures
such as disconnections that deprive their residents of any access to water.52 This in turns
means that people are deprived of their free basic amount of water altogether. Consequently,
national funding remains the central pillar in the implementation of the Free Basic Water
policy.s3

Second, there are very important infrastructural problems in many areas of South Africa
which means that water delivery of any kind is smply not possible. The implementation of
the policy to provide free basic water therefore requires a rapid improvement in water
infrastructure, especially for the rural poor.

The third problem concerns the quantity of free water that has been determined by the
government as the minimum quantity necessary for survival. In a household of eight people,
the six kilolitre per household per month amount translates as 25 litres per person per day. To
illustrate concretely what this means, it allows the household 40 baths per month (i.e. five
baths per person) or 16 toilet flushes a day (i.e. two visits to the toilet per person per day).>
The amount of 25 litres of water per person per day is considered insufficient to meet basic
human needs, particularly for the urban poor, and thus has been considered not to fulfil the
requirements found in Section 27, Paragraph 1(b), of the Constitution.>> For instance, while
the World Health Organization (WHO) has stated that 20 litres per person per day is the
minimum amount of water necessary for basic human survival, it stresses that 100 litres of
water are needed for optimal access to water.56 The 2003 Strategic Framework accordingly
encourages water service authorities to increase the basic quantity of water provided free of
charge to at least fifty litres per person per day to poor households, although this has not
happened to date.5” It further provides that the national government will give consideration to
increasing the national subsidy over time to make this feasible in all water services authority
areas.>8 The limitation applicable to the amount of free water constitutes a heavy impediment
to particularly vulnerable households, including those headed by women or children, and
those affected by HIV/AIDS.5° The constitutionality of the level of free basic water has been
contested in an application submitted in July 2006 by five residents of Phiri, Soweto, against

52 Ondisconnections, see further Section 111 C(1) below.

53 Funding is generally a problem since both the NWA and the WSA introduced the decentralization of water
resource management and water services without providing for specific and mandatory sources of funding
for local governments and bodies.

54  Public Citizen, Orange Farm, South Africa. The Forced Implementation of Prepaid Water Meters (June
2004), at 7 [hereafter Orange Farm Case Study].

55 See eg., M. Kidd, ‘Not a Drop to Drink: Disconnection of Water Services for Non-Payment and the Right
of Accessto Water’, 20 South African J. Human Rts 119 (2004).

56 World Health Organization, The Right to Water (2003).

57 SeeParagraph 4.4.1, 2003 Strategic Framework, note 16 above.

58 See Paragraph 3.3, FBW Implementation Strategy, note 42 above (‘Again it needs to be recognised that
local authorities should still have some discretion over this amount. In some areas they may choose to
provide a greater amount, while in other areas only a smaller amount may [be] possible[...] In some areas
where poor households have waterborne sanitation the total amount of water seen as a “basic supply” may
need to be adjusted upwards (if financially feasible) to take into account water used for flushing.”).

59 See Paragraph 4.4.1, 2003 Strategic Framework, note 16 above.
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the City of Johannesburg, Johannesburg Water (PTY) Ltd and the DWAF.0 In particular, the
applicants motion includes an affidavit by Peter Gleick maintaining that a flat level of six
kiloliters of water per household per month is insufficient to meet minimum basic
requirements in the urban context of Phiri for all households.6! The Court is consequently
being asked to order Johannesburg Water to provide a free basic water supply of 50 litres per
person per day, which is viewed as the minimum starting point to provide people in the
applicants position with access to sufficient water as guaranteed under Section 27, Paragraph
1(b), of the Constitution.

Fourth, the allocation of free basic water is made on a household basis and not an individual
one. Since the average poor household is typically comprised of more than eight individuals,
large, poor households are penalised.

Finally, as developed in the following sections, the Free Basic Water policy is meant to be
implemented in a framework that has encouraged economic approaches to water
management. In particular, coupled with a policy of cost-recovery, this means that once a
household goes over the amount of free water allocated and cannot pay, it will face having its
water supply disconnected. Indeed, once consumption exceeds the free amount, charges are
levied for the full amount. Disconnection of course means that the household will have no
water at all including the free basic amount. This constitutes a severe impediment to the
realisation of access to water for all. Moreover, households with outstanding water debt are
not eligible for their allocation of free water until their debt is paid off, and families whose
service has been disconnected for non-payment forfeit their right to free basic water.62

3. Challenges to the Realisation of the Right to Water

While on the one hand the South African water framework includes a human rights approach
to water, including the provision of a basic amount of free water, it has aso been seen as
embracing the economic approaches to water management actively promoted by international
donors including the World Bank and International Monetary Fund (IMF).83 These
approaches can be viewed as creating challenges to the realisation of the right to water. In
particular, the relevant documents applicable to water have put in place a policy of cost-
recovery which has been accused of impeding the access of the poorer segments of the
population to a basic quantity of clean water. At the same time, the legal framework has,
athough not explicitly, allowed some privatisation of the water services sector.54 The
application of economic approaches to water has led to increasing use of disconnections of
service in the face of non-payment and to the installation of pre-paid water meters.

3.1 Cost-Recovery

Access to water has been increasingly determined by a policy of cost-recovery, which implies
that the full cost of the operation and maintenance of water utilities should be financed

60 High Court of South Africa (Witwatersrand Local Division), In the matter between: Lindiwe Mazibuko,
Grace Munyai, Jennifer Makoatsane, Sophia Malekutu, Vusimuzi Paki (Applicants) and The City of
Johannesburg, Johannesburg Water (Pty) Ltd, the Minister of Water Affairs And Forestry (Respondents)
(July 2006).

61 Peter Gleick, Supporting Affidavit, Paragraph 8 (on file with the author).

62 See Francis, note 1 above at p. 182.

63 See, eg., A. Baietti et al., Characteristics of Wellperforming Public Water Utilities, World Bank, Water
Supply & Sanitation Working Notes (May 2006).

64 See Section 19, WSA, note 14 above.
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through fees paid by water consumers.5> The idea is that water usage should be priced in
order to reflect the true societal cost of consuming the resource and to finance the cost of
managing and delivering it to end-users. The other side of the coin is that accessibility of
water servicesis contingent upon ability to pay.

The WSA subsumes a policy of cost-recovery by putting in place a pricing scheme for water
intended for domestic use.%6 Full cost-recovery is tempered by the right of access to water,
which implies that the cost of accessing water must be set at a level that ensures that people
can have access to water without having to forgo access to other basic needs. While the WSA
does make provisions for affordability, it does not explicitly set tariffs according to ability to

pay.

Accordingly, norms and standards for water tariffs may differentiate on an equitable basis
between different users of water services, the types of water services and geographic areas,
taking into account amongst other factors the socio-economic and physical attributes of each
area. In setting these standards, the government is required to consider among other
imperatives social equity, the financial sustainability of the water services and the recovery of
reasonable costs.6” Water tariffs are based on block tariffs, which are aimed at alowing for
redistribution of water resources from richer to poorer areas through cross-subsidisation. The
WSA moreover prescribes that the government can establish compulsory provisions and
requirements for any contracts with a water service provider so as to ensure that water
services are provided on a fair, efficient, equitable, cost-effective and sustainable basis and
comply with the Act.68 However, while it gives competence to the Minister to raise funds,
including from Parliament, to provide subsidies to awater service institution,® the WSA does
not provide specific guarantees of funding to local governments without an adequate tax base
to support affordable water supply services. The 2001 Regulations on Water Tariffs provide
that awater service institution must consider the right of access to basic water supply and the
right of access to basic sanitation when determining which water services tariffs are to be
subsidised.” When setting tariffs, the institution must differentiate between both the category
and the level of services provided. Tariffs on water services designed to provide an
uncontrolled volume of water must include a volume based charge which supports the
viability and sustainability of water supply services to the poor, discourages inefficient water
use and takes into account the incremental cost of increasing the capacity of the water supply
infrastructure.

The 2003 Strategic Framework confirms that over and above basic water services and
sanitation, consumers will have to pay for water services.” Tariffs must take into account the
affordability of water services for the poor and the ‘subsidies necessary to ensure the

65  See, eg., Paragraph 6.5.3, 1997 White Paper Note 2 above (‘7o achieve the objectives of water
management [...] al significant water resource use will be charged for, regardless of where it occurs, and
including the use of water for effluent disposal or the interception of water to the detriment of other users
[...] The only exception will be in respect of the Reserve for basic human needs.’).

66 Water pricing also occurs under the NWA with regard to the cost of developing and managing water
resources so that they are protected and conserved for beneficial use. These costs are recovered from water
users by means of water use charges. See Chapter 5, Part 1, NWA, note 14 above.

67 Section 10 (3), WSA, note 14 above.

68 Id. at Section 19 (5).

69 Id. at Section 64.

70 Section 3 (2), South Africa, Norms and Standards in Respect of Tariffs for Water Services in terms of
Action 10(1) of the Water Services Act (Act No. 108 of 1997) (2001) [hereafter 2001 Regulations on
Water Tariffg].

71 See Paragraph 4.5.3, 2003 Strategic Framework, note 16 above.
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affordability of water services to poor households.” The Framework aso provides that the
approach of water services authorities must be guided by a number of principles, the first of
which is‘compassion’ and that consequently local governments must develop and implement
credit control policies that are ‘compassionate, especially towards poor and vulnerable
households' .72

Although the WSA and other documents require of water service authorities to provide
consumers in their jurisdiction with affordable access to water and the corresponding duty of
consumers to pay reasonable charges for water use, cost-recovery is used as a guiding
principle in water services management. In particular, national policy has been to price water
at a level reflecting the full cost of providing water and sanitation services to households;
there has been only minimal cross-subsidisation from rich to poor households. This evidences
the tensions that exist between application of full cost-recovery policies, and of more
progressive and equitable social policies. According to the 2003 Strategic Framework, ‘[t]he
prices of water and sanitation services reflect the fact that they are both social and economic
goods|...]."” 3 The application of a policy of cost-recovery has created serious obstacles in the
realisation of the right of access to water.” It hasfirstly led to dramatic increases in the price
of water, leading to substantial debt in low-income households.”> Since during apartheid
white South Africans and the industrial sector benefited from heavily subsidised municipal
services, charging communities the full cost of service delivery has led to higher rates in
poor, black neighbourhoods which require the installation of basic water supply
infrastructure. At the same time, provisions for financial assistance have not been sufficient
or not implemented in many regions. A second issue linked to cost-recovery has been that of
arrears on water bills. Great emphasis has been placed by local governments on recovering
the massive arrears debt that exist in the poorest communities, despite the evident
impossibility of consumers to afford current service bills. Many households have very high
municipal services arrears, which include electricity, water and waste removal, which can
amount to R80,000.76 A policy of cost-recovery in the water sector has also led to increasesin
disconnections of water services as well as the establishment in some communities of a
system of prepayment for water. These latter two aspects are further devel oped below.

3.2 Involvement of the Private Sector

A further factor that has proved an obstacle to the realisation of the right to water is the
growing tendency towards the involvement of the private sector in water management,
whether through what is referred to as ‘ corporatisation’ of institutions or through more direct
privatisation mechanisms. In the first case scenario, water services are owned and operated
by the local government but are restructured following market principles in order to increase
their efficiency. In the second, the management of state-owned water services is delegated to
private corporations.”” South Africa is increasingly involving the private sector in the

72 1d. at Paragraph 4.5.8.

73 1d. at Paragraph 2.

74  See, e.g., United Nations, Department of Economic and Social Affairs, Interagency Task Force on Gender
and Water, A Gender Perspective on Water Resources and Sanitation, Background Paper No. 2,
DESA/DSD/2005/2, submitted at the Twelfth Session of the UN Commission on Sustainable
Development, 14-30 April 2004, at 16 (Proposals on the application of a sustainable cost-recovery policy).

75 SeeFrancis, note 1 above at p. 172.

76 P. Mclnnes, ‘Entrenching Inequalities: The Impact of Corporatization on Water Injustices in Pretorid’, in
D.A. McDonald and G. Ruiters (eds.), The Age of Commodity: Water Privatization in Southern Africa 99,
99 (London: Earthscan, 2005).

77 In South Africa, thereis no full privatisation, or divestiture of public water service infrastructure to private
companies. See Paragraphs 3.4.7 and 4.1, Strategic Framework, note 16 above.
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delivery and management of services, and for this purpose municipalities have adopted
business models for water services.”® Indeed, corporatisation of servicesis commonly the first
step towards direct involvement of the private sector. Whether water systems are fully state-
run but commercialized, or whether they have been taken over by private corporations, the
focus is on the promotion of cost recovery and other market principles often at the detriment
of more human rights-oriented considerations. It is thus important to note that the institutional
arrangement is not necessarily the most important factor in terms of application of human
rights and equity principlesin water service delivery.

These developments have occurred in line with the more general perception that traditional,
state-owned and run water services are inefficient, and have contributed to existing water
crises. Privatisation is promoted by private companies themselves, as well as by international
donors including bilateral development agencies and the multilateral development banks.
South Africa is also a signatory to number of international agreements endorsing
privatisation, including the General Agreement on Trade in Services (GATS). A general shift
towards private sector participation and privatisation of network utilities can aso be observed
in other African states.” In particular, the WSA and the NWA entrenched the opportunities
for private sector involvement in post-apartheid South Africa® and private investment
represents one of the key principles buttressing the 2003 Strategic Framework.82

Since 1999, several local governments have entered into long-term contracts with
international water corporations. These include Nelspruit,82 Dolphin Coast and Johannesburg.
The involvement of large multinational corporations in the delivery of water services in
Johannesburg has been particularly controversial. Johannesburg Water is a corporatised
municipal water utility which signed in 2001 a five-year management contract with
Johannesburg Water Management Company; the Johannesburg Water Management Company
is a joint venture between Ondeo (a water subsidy of Suez), Northumbrian Water (acquired
by Suez in 1996) and Water and Sanitation Services South Africa (the South African local
services subsidiary of Ondeo). The City of Johannesburg, as the sole shareholder of
Johannesburg Water, has delegated to it the authority to act as water services provider, as
contemplated under the WSA. Suez, one of the largest water multinational corporation, in
effect maintains control over the whole contract through its subsidiaries. The venture has
been denounced as leading to significant rate increases particularly for smaller users,
substantial debt and draconian services cutoffs.

Opposition to privatisation in the water sector has been active in South Africa, particularly
from NGOs and unions which point to the detrimental effects on health and safety resulting
from a focus on economic profit and the incentive by private service providers to provide
water to wealthier areas. The question has also arisen of whether the policy of privatisation of

78 See S Flynn and D. Mzikenge Chirwa, ‘The Constitutional Implications of Commercializing Water in
South Africa’, in McDonald and Ruiters, note 76 above at p. 59.

79 See eg., A. Jerome, Infrastructure Privatization and Liberalization in Africa: The Quest for the Holy Grail
or Coup de Grace? (Palma de Mallorca, Spain: 4th Mediterranean Seminar on International Development,
University of Balearic Ilands, September 2004).

80 See eg., Section 19, WSA, note 14 above.

81 SeeParagraph 3.1, 2003 Strategic Framework, note 16 above. Examining the financial role of Great Britain
in this push towards privatisation, see G. Monbiot, ‘ Exploitation on tap: Why is Britain using aid money to
persuade South Africa to privatise its public services? in The Guardian Unlimited (19 October 2004)
[available a
http://www.guardian.co.uk/comment/story/0,,1330405,00.html#article_continue].

82 Seel. Smith et a., Testing the limits of market-based solutions to the delivery of essential services. the
Nelspruit Water Concession (Johannesburg: Centre for Policy Studies, September 2003).
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essential services, and in particular water, is consistent with constitutional obligations relating
to social and economic rights.83 The bill of rights found in the 1996 Constitution is indeed not
limited to state action, since its Section 8, Paragraph 2, binds natural and juristic persons al so.
Thiswould imply that some constitutional duties apply directly to private entities, although in
the absence of related judicial casesit is unclear how a court would treat the applicability of
constitutional obligations such as the right to water to private actors.84 In any case, the
delegation by the state of the provision of basic services to private actors does not mean that
the state can delegate its human right obligations; thus, a policy to privatise or corporatise
water services to any extent must still comply with the duty to progressively realise socio-
economic rights. In particular, the duty to respect and fulfil the right to water requires that the
state must ensure that pricing will not make water unaffordable and that efforts are made to
realise access to services for all. Decisions to restructure basic service delivery should also be
based on participatory processes.

3.3 Consequences of the Application of an Economic Approach to Water:
Disconnections and Prepayment

3.3.1LIMITATIONS AND DISCONNECTIONS OF WATER SERVICES

In the context of a policy of cost-recovery, limitations and disconnections of water services
appear as logical options for water providers (whether public or private) in case of non-
payment by users. In recent years, there has been arise in water disconnections as a response
to a household or neighbourhood’'s inability to pay for water services. The question of
whether the provision of such an important resource, and indeed one that is protected in the
Constitution, can legally be interrupted has therefore become very pertinent.8s

The WSA sets forth legal procedural and substantive criteria applicable to limitations and
disconnections of water services by water providers. Overall, such procedures must be fair
and equitable.®8 They must provide for reasonable notice of intention to apply the measure
and for an opportunity to make representations, unless other consumers would be prejudiced,
there is an emergency situation or the consumer has interfered with a limited or discontinued
service. Section 4, paragraph 3(c) of the Act provides that a person may not be denied access
to basic water services for non-payment where that person proves to the satisfaction of the
relevant water services authority that he or she is unable to pay for basic services. The WSA
does however not provide for the situation in which the individual suffering from the
disconnection of the water supply is not the same as the person responsible for paying the
bill, for instance children in schools or renters whose rent includes the provision of water.
The 2001 Regulations further provide that where services are interrupted for more than 24
hours for reasons other than the user’s non-compliance with conditions of service, a water
service institution must ensure that the consumer has access to aternative water service
comprising at least 10 litre of potable water per person per day.8” The 2003 Strategic
Framework refers more explicitly to water disconnections for domestic users. It grants

83 There have been few studies in South Africa on the effects of privatisation from a human rights
perspective.

84 Note that the Constitutional Court has suggested that the duty to respect socioeconomic rights binds private
actions. See Grootboom decision, note 12 above at Paragraph 34.

85 To be noted that water cut-offs are prohibited by law in many countries, including Argentina, Australia,
Austria, Belgium, Brazil, Ireland, Luxembourg, Mexico, New Zeaand, Norway, Spain, Sweden
Switzerland, the United Kingdom and Ukraine.

86 See Section 4 (3), WSA, note 14 above.

87 See Section 4, 2001 Regulations, note 29 above.
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service providers the right to disconnect water services to domestic consumers, although
service cut-offs should only be used as a last resort.88

While the criteria applicable to limitations or disconnections of water services found in these
documents are in general similar to those outlined in General Comment 15, they do not go as
far as to include the essential condition that ‘[u] nder no circumstances shall an individual be
deprived of the minimum essential level of water.’8® Indeed, when water services are
disconnected, individuals are deprived from even a basic amount of water, thereby seriously
comprising the government’ s Free Basic Water policy and the realisation of the constitutional
right to water. As aresult, the DWAF has called upon municipalities to refrain from complete
disconnection and that even when consumers do not respect payment orders, water supply
should be reduced to a ‘trickle supply’ to provide the free basic amount rather than being
disconnected.® This has not appeared to be widely implemented by local governments.

The question of disconnection of water services has been the object of severa judicial
decisions. In the Manquele decision, the Durban High Court Court made clear that beyond
the free water quota water must be paid for, and that once a household is no longer able to
pay for the excess it can be cut off completely for non-payment.®1 A different approach was
adopted in the Bon Vista Mansions decision which found that the disconnection of water
supply would constitute a prima facie breach of the state's constitutional duty to respect the
right of access to water, and that procedures employed to effect a disconnection have to be
fair and equitable. They should not result in a person being denied access to basic water
services for non-payment where the person proves, to the satisfaction of the water services
authority, that he or she is unable to pay for the basic services. Therefore, the onus rests on
local authority to show that it has legally valid grounds for disconnecting the water supply
and has acted in compliance with the Constitution and the WSA .92 In the Highveldridge
decision, the Transvaal Provincial Division granted an association of water users that was not
properly incorporated standing to bring an urgent application for reconnection of their water
supply.®3 The Court noted that a constitutional right was allegedly threatened when their
water supply had been cut off. A more recent application considers the validity of
disconnections in conjunction with the installation of pre-paid water meters.%

3.3.2PRE-PAYMENT OF WATER SERVICES

As another consequence of the application of a policy of cost-recovery, the installation of
pre-paid water meters mainly in the poorest neighbourhoods is becoming a means employed
to ensure payment for water use.%> Pre-paid meters represent a convenient tool for public or
private water providers because since they charge for water up-front, they allow for full cost-

88 See Paragraph 4.5.8, 2003 Strategic Framework, note 16 above.

89 See Paragraph 56, Genera Comment 15, note 7 above (emphasis added). The other conditions found in
this clause refer to the need for genuine consultation with those affected, timely and full disclosure of
information on the proposed measures, reasonable notice of proposed actions, legal resource and remedies
for those affected and legal assistance for obtaining such remedies. The capacity to pay must also be taken
into account.

90 See R. Kasrils, Minister of Water Affairs and Forestry, Pre-paid water meters serves peoples rights, 13
April 2004 (on file with the author).

91 Manquelev Durban Transitional Metropolitan Council [2001] JOL 8956 (D).

92 Residents of Bon Vista Mansions v Southern Metropolitan Local Council [2002] (6) BCLR 625 (W).

93 Seenote 11 above.

94 Seenote 60 above.

95 See eg., Statement by R. Kasrils, note 90 above.
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recovery with little administrative paperwork.% The system however creates significant
hurdles for the poor and contributes to impeding their access to basic water.9”

First, the system implies that people have to pay for water before they use it. Since in case of
non-payment water is immediately disconnected, there is no room for application of the
criteria found in the WSA, which require inter alia that reasonable notice of disconnections
be provided and ability to pay taken into consideration. Second, the availability of water is
made dependent upon the correct functioning of the devices, which in reality have proven to
be complex, unreliable and faulty.®8 Third, the system of pre-paid water meters prevents
communication between communities and water providers and thus does not alow for
adequate public participation in water management. The experience of the main applicant in a
recent case involving the system of pre-paid meters, illustrates well the absence of a human
component in the context of accessto water:

‘“When the free 6 kilolitres of water is finished, the water supply is discontinued without any
notice. There is no person to whom | can explain the reason why | cannot pay, or why | need
the water to remain connected. The prepayment meter automatically cuts off the water.” 99

Fourth, pre-paid meters are often installed without the provision of correct information to and
consultation with local communities, and even without their consent or knowledge.1% As a
result, the installation of pre-paid water meters has forced people in the most deprived
neighbourhoods to look for other, often contaminated, sources of water when they cannot
afford to pay for the resource.

Failed experiences with prepayment of water are evidence of these problems. In the KwaZulu
Natal Province, for instance, where pre-paid meters were installed in 2000 to existing, free
communal taps, the inability of many households to buy the plastic cards and units to access
water forced women and children to collect water from streams, leading to a massive cholera
outbreak less than six months after the installation of the meters.101 The stream where the
Madlebe community fetched water was found to contain cholera bacteria. As aresult, the pre-
paid meter system in Madlebe was abandoned. In Cilliers, Northern Province, this system
was also abandoned after it was found that the meters were unworkable.

Despite these experiences, the installation of water meters has continued unabated and
without adequate public consultation. In particular, they have been introduced in
Johannesburg’s surrounding townships in paralel with the privatisation of delivery of water
services. Experiences include the two poorest districts, Orange Farm and Phiri, with plans for
expansion to the rest of the city and country.192 In Orange Farm, a township of 500,000
people, water meters were installed in 2002 by the local water supplier on the grounds that
this system would provide sewer and sanitation systems for every household that paid afixed

96 The production of pre-paid water meters has also been identified as a lucrative export market in South
Africa

97 Notethat pre-paid meters have beenillegal in the United Kingdom since 1998 due to the adverse effects on
health for the poor. They are however till used in other countries, including Brazil, Egypt, Lesotho,
Namibia, Sudan, the Philippines and the United States.

98 See eg., Orange Farm Case Study, note 54 above at pp. 28-9.

99 L. Mazibuko, Founding Affidavit, Paragraph 102 (on file with the author), in the case referred to at note 60
above.

100 See, e.g., Orange Farm Case Study, note 54 above at pp. 12-15.

101 Id. at p. 11.

102 Although in September 2001 the City of Cape Town announced its decision not to implement pre-paid
water metersin the city.
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fee. These regulations forced local residents who were unable to afford to pay for water to
seek and obtain water from unhealthy and unsanitary means such as lakes and rivers. A recent
judicial application has asked the Johannesburg High Court to declare the decisions of
Johannesburg Water to unilaterally install prepayment meters in Phiri unlawful and
unconstitutional .103

The effects of the application of a policy of cost-recovery, particularly the practice of water
prepayment and of disconnections, have in effect prevented the realisation of the right of
access to water found in the Constitution in impoverished communities. They have had
disastrous health consequences and the massive cholera outbreak of 2000-2001 has been
directly linked to lack of accessto clean water. Service cut-offs have also caused socia unrest
and violence in many communities, including the Johannesburg townships of Soweto and
Orange Farm.104 Moreover, the high administrative costs of performing service cut-offs and
meter installations, or hiring collections agencies and lawyers, has meant that the provision of
water has operated at a net economic |0ss.105

Concluding Remarks

The law and policy framework for water established after the apartheid erain South Africais
noteworthy particularly because the main thrust of the reforms undertaken was to entrench
the right to water at the constitutional level. This reflects the international recognition of the
right which was subsequently well-established by the Committee on Economic, Socia and
Cultural Rightsin its General Comment 15. This constitutional right of access to water for all
has constituted the grounding for the legislation on water adopted in the late 1990s, in terms
both of the management of water resources at the national level and the management of water
and sanitation services at the local one. The water framework based on the fundamental right
to water has more recently translated through the government’ s Free Basic Water policy into
an entitlement for every individual to a basic amount of water that is to be provided free of
charge.

The recognition of water as a necessary and basic resource, and indeed a right for each
person, has to date however not ensured access of every individual to basic water needs.
Particularly under pressure from international donors including the international financia
ingtitutions, the government has applied conservative fiscal policies which require that public
services such as water pay for themselves. Full cost-recovery policies, as well as
corporatisation and privatisation measures, have resulted in increased commodification of the
resource and have contributed in effect to posing significant challenges to the realisation of
the constitutional right of access to water especially for the poorer segments of the
population. Despite the recognition that ‘[t]he cost associated with providing free basic water
to poor households is not large for a country of our economic and size',1% there remain
persistent inequalities in the face of access to water services and infrastructure, and the
implementation of the government’s Free Basic Water policy has met with serious obstacles
in addressing problems of accessibility and affordability of water. Local governments are
increasingly resorting to disconnection of water services for non-payment and to the
installation of pre-paid water meters which allow people to access water only if they pay for

103 Seenote 60 above.

104 P. Bond, The Battle over Water in South Africa (AfricaFiles) [available at
http://www.africafiles.org/article.asp? D=4564].

105 SeeFrancis, note 1 above at p. 170.

106 See Paragraph 4.4.1, 2003 Strategic Framework, note 16 above.
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it. These measures have dramatic health consequences as people are forced to resort to
polluted rivers, streams and even open pitsto draw water for daily survival.

Section 27, Paragraph 1(b), of the 1996 Constitution mandates that the right of access to
sufficient water should continually be progressively realised. Additionally, it implies that the
right to water should not be constrained by water resource limitations or allocation of water
for economic development. The state’s obligations to ensure access to water to the most
economically disadvantaged groups must comply with a sufficient amount of water to meet
basic needs. For the Free Basic Water policy to be effectively implemented, it has been
suggested that the present allocation of 25 litres of free water per person per day be increased
and that a more important financial commitment be undertaken by the national government in
ensuring implementation of the policy. In addition, the constitutionality of such measures as
disconnections of water services and pre-payment of water should be reviewed. Overall, the
increasing commercialisation of the water sector should be curtailed in order to achieve the
fulfilment of the human right to water.
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ANDRES OLLETA, THE WORLD BANK’S INFLUENCE ON WATER
PRIVATISATION IN ARGENTINA — THE EXPERIENCE OF THE CITY OF
BUENOS AIRES

/ntroduction

The work of the International Financial Institutions (IFIs) in developing countries has been
subject to intense criticism in recent years. Detractors of the International Monetary Fund
(IMF) and the development agencies forming the World Bank (WB) Group do not only
deplore the contents of the measures supported by IFIs, deeming that they are inappropriate
to address the individual situation of different countries, but also criticise the way in which
these policies are presented to indebted member states, which has been perceived as short of
an imposition.

In a context of loss of prestige, the role of the IMF and WB Group has attracted particular
attention in the contemporary wave of privatisation of public services.! Indeed, privatisation
of said areas has been one of the central reforms sponsored by IFIs for reducing state deficit
and stimulating economic growth in developing countries. Among the public services that
have been transferred to private operators in recent decades, the case of water and sanitation
in urban areas has merited special study. Given the importance of such services for the well-
being of the population, and the magnitude of the business that they represent, the success or
failure of privatisation processes has attracted in-depth analysis from both supporters and
critics of IFIS' work.

This paper aims at becoming part of said literature and will focus primarily on the role of the
WB Group even if the concomitant role of the IMF is referred to.2 Secondly, it will
specifically tackle the provision of drinking water and sewerage services in urban areas.
Lastly, it will be centered on the privatisation in the city of Buenos Aires, though it may also
incidentally refer to experiences in other regions of Argentinawhen appropriate.

It is by now undisputed that the privatisation processes of the water sector that the WB
encouraged in this country have been less than successful. Popular distress provoked by
deficient services and high tariffs, mutual accusations of violations of the terms of the
contracts and suits filed before international dispute settlement organs such as the
International Centre for Settlement of Investment Disputes (ICSID) have been some of the
unfortunate consequences of the Argentinean experience with privatisation that led to the
revocation of contracts and return of water services to the state. The main purpose of this
paper is thus to provide the reader with a chronological survey of the events that determined
the failure of privatisation in the city of Buenos Aires and to examine the part the WB Group

1 Privatisation in this paper is a term that includes selling assets to a private company, tendering a water
concession to a private company, or awarding management contracts to a private company. For reasons
that we will see later, in the case of water services, private companies currently prefer the latter type of
contract.

2  Both IFIsareregarded as working in unison for similar ideals and policies, from their respective spheres of
action. Resorting to IMF references for asserting the policy behind WB action is sometimes unavoidable,
given that the IMF has traditionally been more open to the disclosure of |oan negotiation documents, while
the WB has only recently reviewed its transparency policy and given access to the public to policy and
project lending documents. See IBRD/WB, The World Bank Policy on Disclosure of Information,
(Washington DC: WB, 2002).

95



played throughout the whole process. This work also aims to contribute to the determination
of whether the WB Group has appraised its own performance, learned from its mistakes and
changed in any way its approach to water privatisation in other parts of the world.

The paper will be divided in three main sections. Section | will briefly describe the WB’srole
on the international scene, its mission and lending mechanisms, and will also address its
support of water privatisation. Section 11 will review the case of the city of Buenos Aires,
chronologically, one of the first Latin American exercises in privatisation of water services
that was lauded as a model for many similar processes in the region. Section |11 will attempt
to draw lessons from the previous sections before concluding with some personal views on
water privatisation in general and on the work of the WB Group in Argentinain particular.

1. The World Bank and the Privatisation of Water Services

1.1 Privatisation as a Condition of Accessto World Bank Lending

The WB isformed of two development institutions: the International Bank for Reconstruction
and Development (IBRD) and the International Development Association (IDA). Together
with their affiliate agencies? they form the WB Group, whose main mission is to reduce
poverty and improve living standards through financial and technical assistance to developing
countries. The WB provides these countries with low-interest loans, interest-free credits and
grantsin an effort to help them meet the Millennium Development Goals.4

IBRD and IDA credits can be classified in two different groups according to their purpose.
The first category (‘project or investment lending’) covers loans destined to finance
infrastructure projects that contribute to reach higher standards of development, such as the
construction of roads, dams for power generation, or schools. The second category (' policy
lending’) is formed of those loans that are destined to ‘help a borrower achieve sustainable
reductions in poverty through a program of policy and institutional actions that promote
growth and enhance the well-being and increase the incomes of poor people’.> In order to
optimise the results of policy lending, the WB coordinates this kind of loan with IMF offices,
should the country be also benefiting from IMF s lending programs.

In policy lending programmes the procedure for borrowing resources from the Bank, much
like its counterpart in the IMF, is initiated with the state submitting a project proposal for
assessment of its economic, financial, social and environmental viability. The state declares
in adocument called * Letter of Development Policy’ (LDP) how the funds will be spent, and
when and how the sum will be reimbursed to the Bank. The borrower also accepts monitoring
of the execution of the project by WB staff. However, policy loans are available to member

3  The dafiliate agencies of the WB are the International Finance Corporation (IFC), the Multilatera
Investment Guarantee Agency (MIGA) and the International Center for the Settlement of Investment
Disputes (ICSID).

4 The Millennium Development Goals (MDG) are eight goals that all 191 UN member states have agreed to
try to achieve by the year 2015. Particularly relevant for the present work, they aim to eradicate extreme
poverty and hunger, improve health conditions -reducing child mortality in particular-, and ensure
environmental sustainability. One of the goals is specifically ‘to halve the proportion of people who are
unable to reach or to afford safe drinking water’ (UN General Assembly Resolution 55/2, United Nations
Millennium Declaration, UN Doc A/res/55/2, 2000, para. 19). In the 2002 Declaration on Sustainable
Development it was additionally agreed to reduce by half the proportion of people without access to basic
sanitation (See Report of the World Summit on Sustainable Development, UN Doc. A/Conf.199/20, 2002,
para. 8, p. 11 and para. 25, p. 27).

5  WB, Development Policy Lending, OP 8.60, August 2004, para. 2.
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states only after the borrower has agreed on satisfying a set of legal conditions shaped in
concert with the Bank; usually, the implementation of a number of reforms that are
considered critical for the country’s social and economic development.® This is known as
conditionality in both IMF and WB circles and its main function, according to the Bank itself,
isto ensure that the commitments taken by the country in its LDP are respected. 7

There is no formal definition of ‘conditionality’ in the Bank’s legal framework or operational
policies, as it had not been expressly foreseen in the IBRD or IDA’s Articles of Agreement.
Conditionality is, in fact, the product of WB practice associated with its lending under
‘special circumstances’,8 though a few provisions in the Articles of Agreement seem to have
been at the origin of the practice of attaching conditions to disbursements.® Currently, thereis
an express mention to conditionality in the form of paragraph 13 of Operational Policy (OP)
8.60, which identifies three essential requirements for the Bank to make disbursements in a
policy-based loan: () maintenance of an adequate macroeconomic policy framework; (b)
implementation of an overall program in a manner satisfactory to the Bank; and (c)
compliance with critical policy and institutional actions.’® A focal point for discussion has
been the actual degree of participation of the borrower in the design and adoption of those
‘critical policies and ingtitutional actions' that condition for the granting of a loan by the
Bank. Additionally, critics of conditionality and IFI action in developing countries claim that
conditionality policies are excessively intrusive in the domestic affairs of states and, most
worrisomely, that they benefit transnational corporations and reflect ‘the neo-liberal agendas
and the geo-political imperatives of G-7 governments that are in actual control of IFls.11

6  Conditions are not usually attached to project lending programs. On the contrary, the use of conditionality
in them is actually discouraged by the WB (See WB/OPCS, Disciplined Use of Conditionality in Lending
Operations, 2004, and WB/OPCS, Policy Conditions in World Bank Investment Lending: A Stocktaking,
2006).

7  Therationae for conditionality ‘is the Bank’s due diligence obligation to ensure that its resources are used
effectively and responsibly by the borrowing country’ (WB/OPCS, Review of World Bank Conditionality:
Modalities of Conditionality, SecM2005- 0390/1, 2005, Executive Summary, para. 2).

8 IBRD Atrticles, Articlelll, Section (4) (vii) and IDA Articles, Article V, Section (1) (b) provide that ‘loans
made or guaranteed by the Bank shall, except in specia circumstances, be for the purpose of specific
projects of reconstruction or development’. Originaly, therefore, only project lending was explicitly
regulated in the Articles of Agreement.

9 As the World Bank’s Lega Vice Presidency explains, ‘the Bank’'s policy-based loans must be in
accordance with the “purposes’ identified in the Articles. Thus, where certain policy and ingtitutional
actions and measures are considered necessary for an operation to achieve the Bank’s development
purposes, these “conditions’ may be validly justified under the Articles (IBRD and IDA Articles, Article
1)'. In addition, ‘the IBRD Articles recognise that the institution may provide financing for productive
purposes on “suitable conditions’, while under its Articles, IDA may provide financing on appropriate
terms. (IBRD Avrticles, Article | (ii) and IDA Articles, Article V, Section 2 (b).)’ (WB/Legal Department,
Review of World Bank Conditionality: Legal Aspects of Conditionality in Policy-Based Lending,
SecM2005-0390/2, 2005, Executive Summary, para. 4).

10 Id., para. 9. In the WB context, therefore, conditionality can be defined as ‘the set of conditions that must
be satisfied for the Bank to make disbursements in a development policy operation’.

11 S. Grusky, The IMF, the World Bank and the Global Water Companies: A Shared Agenda, International
Water Working Group, 2001, available at: www.citizen.org/documents/sharedagenda.pdf. The leverage
bestowed on conditionality is magnified because the non-implementation of public sector reform policies
would not only entail difficulties with the creditor, but also negative word can virtually shut the country
out of any other available source of financing and investment. Fund officials have been among the first to
notice this phenomenon. Joseph Gold affirmed in 1979 that ‘the Fund's endorsement, and the member’s
observance, of a program have become, increasingly, conditions for the entry into loan contracts by other
lenders or for making resources available under contracts' (Joseph Gold, Conditionality, IMF Pamphlet
Series N° 31 14, Washington D.C.: IMF, 1979).
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The WB started to use conditionality in its policy lending programs in the early 1980’s,
mirroring the IMF s use of it in its own ‘structural adjustment programmes’. WB conditions
at that time addressed only short-term macroeconomic imbalances and economic distortions.
By the early 1990’'s conditionality spanned reforms that emphasised improvements in public
sector governance; more specifically, support for government efforts to strengthen public
financial management, fiduciary arrangements and public expenditures. To achieve these
ends, the Bank has put forth arange of distinct policies that included trade liberalisation, de-
regulation, fiscal austerity and privatisation; this set of measures is comprised under the
general term of ‘public sector reform’.

Privatisation, in this sense, has been one of the main reforms that the WB has succeeded in
introducing in many countries through its lending programs.22 Together with the IMF, the
WB encourages privatisation as a polyvalent measure that simultaneously aims at
regularizing fiscal accounts and reducing the role of the state in sectors where IFls have
deemed its participation ineffective. They exhort governments to retreat from managing
public services and to discard protectionist and regulatory instruments and practices that deter
foreign investment. In this way, they set an ideal environment for the privatisation of said
services. However, the participation of the WB Group in the privatisation of water servicesis
not limited to policy lending to states, but also encompasses the work undertaken by its
private sector arm, the IFC, which has been investing along the years in privatisation projects
by lending to the companies that have become concessionaries of the service.

In the following subsection we will specifically tackle the reversal in WB policy that has led
it to support privatisation of public services and of water and sanitation in particular.

1.2 World Bank Policies on Water

The WB has quickly become ‘one of the most, if not the most important actor in the global
water sector, be it in terms of financial aid or in terms of genera policy-making in the
developing countries’.13 The furtherance of privatisation of water services, in the framework
of WB policies is in effect relatively recent. In fact, for decades the WB stood behind the
public management of water resources.4 This stance was not due to the belief that there were
not any possible aternatives to public management of water resources, but mainly to the fact
that the Bank was involved in project rather than policy lending, granting loans for the
construction and development of infrastructure that would be operated and managed by the
state, and that private companies themselves did not regard the provision of water services as

12 The identification of privatisation of services -together with other distinctive liberal policies- with IFIS
action has led analysts to create the expression ‘Washington Consensus' for grouping the set of free
market-oriented economic reforms that |Fls have been sponsoring and spreading since the late 1980's.
These policies have been summarised by the WB in its 2000 Global Poverty Report, available online at:

http://www.worldbank.org/html/extdr/extme/G8 poverty2000.pdf

13 M. Finger and J. Allouche, Water Privatisation: Trans-National Corporations and the Re-Regulation of
the Water Industry 62 (London and New Y ork: Spon Press, 2002).

14 From 1960 to 1990 WB loans to developing countries were mainly destined to building, expanding or
maintaining public water utilities, especialy to large projects such as dam construction. The Bank was
convinced ‘that investment in public utilities and other infrastructure projects would trigger the
development “take off”’ and that water utilities were natura monopolies ‘that precluded market
competition and therefore required public ownership or government regulation’ (Public Citizen/Critical
Mass Energy Program, Profit Sreams: The World Bank & Greedy Global Water Companies 2, report
available at http://www.citizen.org/documents/ProfitStreams-World%20Bank.pdf). For a
comprehensive review of WB thinking along the years, see E. Mason and R. Asher, The World Bank since
Bretton Woods, (Washington DC: The Brookings Institute, 1973).
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profitable ventures. Notwithstanding, once the scarcity of water resources came to the
forefront of public attention, corporations realised how lucrative the water sector could
become. Coincidentally, in the early 1990's, this change of attitude of private companies
happened in paralel with the change of paradigm in WB thinking regarding the role of the
state in public services provision. It started to endorse the retreat of the state from any area
where its presence was deemed inefficient by the Bank - among them the management of
public services - and to favour private sector participation as a viable option for improving
performance indicatorsin said areas.1>

The WB'’ s preference for privately operated water services in particular was also boosted by a
simultaneous global movement for the recognition of the economic value of water. This shift
at the international level was reflected in many declarations and reports of the time. The 1992
Dublin Statement on Water and Sustainable Development, for instance, caled ‘for
fundamental new approaches to the assessment, devel opment, and management of freshwater
resources , among them the recognition of water as an economic good.16 This new approach
is referred to as ‘integrated water resource management’ and aims at achieving optimal
management of the scarce resource by addressing al activities related to it and thus at solving
the problems caused by competing uses of water stocks. Agenda 21, the program for action
issued after the 1992 Earth Summit, specifies that integrated management is ‘based on the
perception of water as an integral part of the ecosystem, a natural resource and a social and
economic good, whose quantity and quality determine the nature of its utilisation’.1” The
United Nations Development Program (UNDP) quickly followed and embraced this holistic
new approach to water management, making it a pivotal part of its Safe Water 2000 decade.18

The WB'’s answer to these trends was the delineation of new policies that considered water as
an economic good. The Bank argues that competitive market pricing and allocation will
improve efficiency in water management, reducing wastage, preventing environmentally
harmful uses of water and thus maximizing the benefits that can be derived from this scarce
resource. In the Bank’s view, the incorporation of the economic side of water into integrated
water resources management serves multiple purposes. It works for a more environmentally
friendly management of water, but also for raising the necessary budget for maintaining and
expanding water services networks.

Given that the WB was at the same time exhorting the withdrawal of the state from public
services, the private sector soon became identified with integrated water resources
management as the new main actor in the revamped scheme of management. The WB’s own
promotion of privately operated water services is said to have formally started with the
publication of a 1993 Policy Paper.l® The Bank expressed its disappointment over the

15 In the foreword to the World Development Report 1994, Lewis T. Preston (then president of the WB)
stated that ‘most of this report shows how the functions of the state need to be changed in infrastructure
services according to the World Bank’ (WB, World Development Report 1994: Investing in Infrastructure,
New York: Oxford University Press, 1994). See also WB, The Sate in a Changing World, 1997 World
Development Report (Washington DC: World Bank, 1997).

16 Seeprinciple 4 of the Statement on Water and Sustainable Development, issued following the International
Conference on Water and the Environment, Dublin, Ireland, January 31st 1992, available online at:
http://www.inpim.org/files/Documents/DublinStatmt. pdf

17 Agenda 21, chapter 18, paragraph 18.8, in Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, UN Doc. A/CONF.151/26/Rev.1 (Val. 1), Annex 11 (1992).

18 United Nations Development Programme, Safe Water 2000 3 (New Y ork: UNDP, 1990). See aso United
Nations, A Srategy for the Implementation of the Mar del Plata Plan for the 1990s, (New York: UN
Department of Technical Cooperation, 1991).

19 WB/IBRD, Water Resources Management: A World Bank Policy Paper, (Washington DC: WB, 1993).

99



efficiency records of water utilities handled by state companies while admitting to have learnt
lessons from the review that its own Operations Evaluation Department (OED) had
conducted of WB-funded water endeavours; this review concluded that the management of its
past projects in public hands had been less than stellar.22 The WB claimed that in developing
countries water services under public management were on the verge of collapse
specifically, that those states that lacked resources were incapable of extending the service
network so as to reach the poorest sectors of the population or of modernising it to meet
current salubrity and environmental standards.2! Basically, the WB argued that the private
sector could provide a remedy to many characteristic problems of publicly-managed water
services, such as corruption, inefficiency, obsolete technology, pollution and waste of
resources. The Bank equally underlined the importance of pricing water services as any other
private good, charging the user according to their actual consumption.22 This latter statement
actually ‘ constitutes the main change in the policy adopted by the main World Bank’s water
specialists ;23 since it is central to the integrated management of water resources by private
operators that the IFI favors.

Another major policy at the core of the Bank’s suggested reforms for the water sector is that
of decentralisation, a measure which relates closely with privatisation processes.
Decentralisation is defined by the WB as ‘the transfer of political, fiscal and administrative
powers to subnational governments.24 This definition is actually incomplete.
Decentralisation indeed was originally a measure of reorganisation strictly within the public
administration for improving its functioning and the quality of the services provided by it;
however, said delegation of powers is currently vested on civil society and the private sector
as well. The Bank regards decentralization as critical to its mission of poverty alleviation and
achievement of the MDG since it is important for accomplishing such goals that states
establish awell functioning public sector that delivers quality public services consistent with
citizen preferences and that fosters private market-led growth while managing fiscal
resources prudently. Consequently, the Bank has started to support the implementation of
programmes encompassing not only political decentralisation, but also administrative, fiscal
and market decentralisation, transferring authority and responsibilities for public functions
from the central government to subordinate government organisations, autonomous entities
and the private sector. Decentralisation, as a result, is a process that is not only limited to the
reorganisation of governmental structures, ascribing new and more important functions to
lower levels of the administration. It is, on the contrary, an all-encompassing phenomenon
that divests the state of certain powers, though not —as it is commonly affirmed- redistributing
them only among ‘subnational governments' but also among non-governmental entities and
private companies.

Decentralisation has the benefit of incorporating to a greater extent user participation in the
overall scheme of management of water, since at least political decentralisation is identified
with the involvement of civil society and elected representatives, and with granting them
greater power in public decison-making regarding water management (democratisation).
However, as certain anaysts have pointed out, the basic function of user participation in the
WB rationale ‘seems to be to make economic and fiscal decentralisation acceptable, in

20 WBJ/OED, Water Supply and Sanitation Projects: The Bank's Experience: 1967-1989, para. 36
(Washington DC: WB,1996). See also Water Resources Management 67, note 19 above.

21 SeeWater Resources Management 27, note 19 above.

22 SeeWorld Development Report 1994 23, note 15 above.

23  SeeFinger and Allouche 76, note 13 above.

24 WB, Decentralisation Home Page: http://www1.worldbank.org/whbiep/decentralization/
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particular by (1) seeking the users consensus on the overall project and by (2) getting them
to pay the increased fees at the local level’.?> In other words, to pave the way for a
privatisation process (economic decentralisation) that rests on an initial seal of approval from
usersthat islater turned into forced compliance.

As part of its promotion of decentralisation of public services and privatisation in particular,
the WB has participated in setting the proper conditions for their domestic implementation.
Through structural adjustment/policy lending programs, and under IFl supervision, indebted
countries have engaged in substantial changes to the legal and regulatory framework of said
services in order to turn the water sector into an appealing opportunity for private
investment.26 The WB, through its technical advisory departments,2” has played arole in this
process of modification of local laws, decrees and administrative resolutions and in shaping
their new contents in order to ease the transition from publicly-managed to privately-operated
services. The leverage of WB policy advice is, in this sense, not to be underestimated:
together with loan conditionality, policy advice forms a tandem for the imposition of public
sector reform and for making its actual implementation possible. 28 One of such policy pieces
of advice has been the suggestion to separate profitable from unprofitable areas of
exploitation of water services, offering the profitable ones to private bids and keeping the
unprofitable under public administration. This decision would naturally attract private
investors to the former group (which usually coincides with urban areas) while relieving them
from servicing rural and poorer areas, but contradicts the initial argument of privatisation as a
tool for the incorporation of the poorest to the water and sewerage networks. Another piece of
advice has been to discard full asset sales or concessions and instead privatise in the form or
management or service contracts. This entails that the state keeps its ownership and
responsibilities over infrastructure —usually fulfilling its obligation to expand it and maintain
it through indebtedness with international and regional development banks- while private
companies easily make profit from urban users, running the service and taking their income
abroad.

These changes in national norms and policies embody at a local level the public sector
reforms that the Bank is perceived as sponsoring or imposing. The WB is not alone in its
guest for the modification of the legal and regulatory framework of an indebted state in order
to attract the presentation of bids by companies keen on becoming private operators of public
services. It is undeniable that the IMF, the WTO and transnational corporations share certain
WB goals, such as the liberalisation of capital controls and of other legal and regulatory
provisions that are locally in force putting obstacles to the entry and exit of goods, services
and capital .29

Yet, even though such reforms are indispensable for the transition from public to private
management, a sound legal and regulatory framework is one that ensures that all the interests

25 SeeFinger and Allouche 86, note 13 above.

26  Since 1993 the Bank acknowledges as one of its priorities that « its economic and sector work, lending,
technical assistance, and participation in international initiatives [aim] to promote policy and regulatory
reforms » for the implementation of privatisation (See Water Resources Management 65, note 19 above).

27 These are the Private Sector Advisory Services (PSAS) and its Foreign Investment Advisory Service
(FIAS), which provide governments and enterprises with advice on policy, transaction implementation,
privatisation, and investment climate.

28 Policy advice in preparation for the arrival of private operators may arise even prior to the actual loan
discussions and might be used by the IFI as a pre-condition for opening the negotiation rounds. See
Grusky 3, note 11 above.

29 See World Pand on Financing Water Infrastructure, Financing Water for All 51, Report available online at:
http://www.financingwaterforall.org/fileadmin/wwc/Library/Publications_and_reports/CamdessusReport.pdf.
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at stake (those of the private sector, of the government and of the population) are adequately
addressed and correctly balanced. Such a framework is specialy needed in the case of
potable water and sanitation. The most essential of public services should not be left in a
legal and regulatory vacuum at the mercy of potential excesses of transnational companies
seeking easy profits in a context of monopolistic exploitation. The following section assesses
whether that was the case in the city of Buenos Aires and whether that can be deemed to be
the main reason for the failure of privatisation in that particular instance.

2. The Privatisation of Water Servicesin Buenos Aires

2.1 The Concession Contract and Early Problems

The modifications to the legal and regulatory framework that allowed for the privatisation of
water services in the city of Buenos Aires can be traced to 1989, when one of the very first
legal initiatives of the recently-elected president Carlos Menem became Law 23.696, also
known as State Reform Law.3® This instrument was the result of the dialogue and
negotiations that the country had initiated with IFIs in seeking a solution to the mgjor crisis
hitting the country. As a reflection of the policies that the WB was sponsoring at the time,
Law 23.986 herdded a comprehensive privatisation process of public enterprises and
enterprises in which the state participated, whether or not it provided public services. The
first years of President Menem'’s period in office saw the WB participating intensively in the
reform process through non-lending services (particularly informal Economic and Sector
Work and policy dialogue). The Bank readied loans that became essential to the initial
success of the public sector reform.31 In 1991 it granted to Argentina a Public Enterprise
Adjustment Loan and a related Technical Assistance Loan which supported the
comprehensive privatisation program.32

At that time, water services were managed by public enterprises at the province level and
consequently the national government did not have the authority to implement privatisation
initiatives beyond its own jurisdiction. A single national enterprise, Obras Sanitarias de la
Nacion (OSN), covered the whole Argentine Republic; however, under the pressure of the
WB, water services were decentralised and management was ceded to the provinces in
1980.33 While keeping its name, OSN was limited to the coverage of the services of Buenos

30 Approved on August 17, 1989; promulgated the next day, reglamented by national decree 1105. Published
in Anales de Legislacién Argentinan® XLIX-C, 1989, August 23, 1989, pp. 2444-2457. Menem had taken
office in July 8, 1989. Argentines were at that moment suffering ‘the trauma of extended recession and
hyperinflation’, which had created a ‘fertile ground for reform’ (WB/OED, Argentina: Country Assistance
Review, Report 15844, Executive Summary 6, para. 5, Washington DC: WB, 1996).

31 Id, para. 8 & 9. Asaconseguence of the 1989 Argentinean crisis, ‘the Bank reduced its lending program in
Argentina but continued, or intensified, its policy dialogue, and the respective roles of the Bank and the
Fund were clarified through a concordat whereby the Fund agreed to take the lead in short-term
macroeconomic programming and monitoring, while the Bank agreed to deal with the institutional
underpinnings of macroeconomic policy’ (para. 8).

32 1d, 24. OSN had previously endured budget cuts under the pressure of IFIS' structural adjustment programs
from the timesiit used to cover the whole Argentine Territory.

33 Asseen above, the decentralisation of water services from national to local government control is one the
most typical reforms promoted by the WB. At the time it covered the whole Argentinean territory OSN
had endured budget cuts under the pressure of IFIS' structural adjustment programs. The WB aid offered to
the country since the late 1980's to extend water service coverage, in particular, already insisted on the
privatisation of the company, since the Bank was convinced that the downfall of the economic stabilisation
programs designed by Argentine authorities ‘ was the failing of measures to rein in the public sector deficit,
particularly that generated by public enterprises...” (See Argentina: Country Assistance Review 6, para. 4,
note 30 above)
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Aires and some of its neighbouring suburbs located on the province of Buenos Aires
territory.34 Given that the national government kept jurisdiction over the capita city, in
accordance with constitutional provisions, it aso kept ownership of what remained of OSN.
Through Law 23.696, therefore, the national Executive took the initiative to liquidate and
privatise of its own enterprises; and, among them, the provision of water services of the city
of Buenos Aires. Nevertheless, this move would eventualy launch a similar campaign in
other jurisdictions of the Republic, which were pressured to normalise their administrations
by a central government that was itself under heavy IFI pressure.3>

The privatisation of OSN was undoubtedly the biggest operation in the water sector, both in
terms of infrastructure and number of users. The water services of the city and of thirteen of
its neighbouring suburbs,36 home to some nine million inhabitants, were privatised in 1993
even if OSN had been appointed for privatisation three years earlier.3” The delay was due to
the work that needed to be done in the enterprise previoudly to its transfer to private
management and the strong opposition of labor groups. Workers at OSN expected personnel
cuts as one of the first measures to be taken to balance the performance of the entity.
However, their ultimate adhesion was won over by using the denominated ‘programs of
shared ownership’ introduced under Law 23.696.38 These programs allowed working forces
to purchase a portion or the totality of the privatised entities shares;3® and the profits
expected from the operation gradually managed to convince several labour groups and thus
weaken opposition. While workers got a ten percent of the shares of the company, in the
months following the operation half of the 7.200 jobs at OSN would be cut.40

In the end, the Argentinian government ceded management of the services to a consortium
called Aguas Argentinas,*! formed by French, British and Spanish capital, together with local

34 The water services provided to these suburbs form an indivisible unity with the services provided to the
city of Buenos Aires.

35 Provinces such as Santa Fe, Tucuman, Cordoba and Buenos Aires also privatised their water services, with
negative results. Many of them had to cancel the contract early and the Argentine government was
therefore sued by the private operators before the ICSID. In this respect, see the pending ICSID cases No.
ARB/97/3, No. ARB/03/17, No. ARB/03/18, No. ARB/03/19, No. ARB/04/4, and No. ARB/03/30. The
restatisation of Buenos Aires water services was at the origin of another suit (No. ARB/01/12) that
concluded with Argentina condemned to pay reparation.

36 Thedistrict of Quilmes would later become the fourteenth suburb by joining voluntarily this privatisation.
Later, the suburbs became 17 due to the subdivision of the Moron district.

37 National Decree 2074/90, October 10, 1990. The announcement calling for the presentation of bids was
made a year after through Resolution of the Secretary of Public Works and Services N° 178 (December 13,
1991).

38 Chapter 111 of Law 23.696 (arts. 21-40).

39 This strategy is criticised by privatisation detractors as representing a sophisticated, institutionalised form
of bribery. Its use as a common practice in Argentinean privatisations for ‘buying’ the consent of workers
has been acknowledged in IADB papers (See D. Artana, F. Navgjas, and S. Urbiztondo, Regulation and
Contractual Adaptation in Public Utilities. The case of Argentina 21, Washington DC: IADB, 1998).

40 Public Citizen Report on Argentina, available at:

http://www.citizen.org/cmep/Water/cmep_Water/reports/argenting/
It is estimated that between 1990 and 1994 280.000 Argentineans lost their jobs in the public sector
throughout the whole privatisation process, the majority of which through officia programs of early
retirement (see art. 7.11 of National Decree 787/93). Only 40 percent of that number was absorbed by the
new private operators (See ‘El Estado tiene deudas por 7000 millones tras las privatizaciones,
Argentinean Journal La Nacion [referred to as ‘LaNacion’ hereinafter], September 16, 1996).

41 The operation took the form of a contract of concession of the services of drinking water and sewerage,
which was approved by National Decree 787/93 on April 22, 1993.
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partners.#2 The contract, which took the form of a concession of the services of drinking
water and sewerage, was granted to this conglomerate not on the basis of the biggest
investment commitment but upon presentation of the largest tariff rate reduction.#® Prior to
the privatisation operation, the government had however raised tariffs by 62 percent and
additionally increased them by eighteen percent through the introduction of a new tax. As
many failed to realise that this operation, led by the Argentinian government, was a strategy
for preparing public opinion for the idea that privatisation was the sole aternative to deficient
and expensive services handled by the public sector. In a context where memories of the
penuries endured during the hyperinflationist crisis were till fresh, this tactic was
successful.44 Aguas Argentinas indeed lowered rates as promised, but the disproportionate
raise that the Argentinean government had put into effect prior to the arrival of the company
had given it margin for doing so and still making considerable profits.

The privatisation of water services was paired with the creation of a regulatory entity in
charge of the supervision of the performance of the private operator and its compliance with
the terms of the contract, the Ente Tripartito de Obras y Servicios Sanitarios (ETOSS).4> The
budget of ETOSS was financed through a percentage of Aguas Argentinas' billing, afact that
has shed doubts over its capacity to objectively intervene on tariff-related issues. Moreover, it
later became clear that the entity, with its tripartite composition, was victim of constant
politicisation. Its composition made it difficult to find agreement among the representatives
of the three jurisdictions involved, afact that prevented it from acting quickly and effectively.
The organ seemed to activate only as local, provincial or national elections approached, but
what was remarkable was how its work and function would gradually be neglected by highest
governmental instances, to the point of being virtually deprived of authority and support as
circumstances called for.46

In particular with such afailed regulatory entity in charge of the surveillance of the operator’s
compliance with the terms of the contract, the privatisation of water services in the city of
Buenos Aires could not be but one of constant revisions and multiple breaches. Only one year
into operation, Aguas Argentinas pressured ETOSS to allow for a rate increase even though
the company had agreed not to raise prices for ten years.4” ETOSS agreed*® and an increase
of 13.5 percent for consumption, disconnection and reconnection of the service, and of 42
percent for new connections, was adopted in exchange for accelerating connections to slum

42 The partners were, respectively, Lyonnaise des Eaux (SUEZ Group), Compagnie Génerale des Eaux S.A
(Veolia Group), Anglian Water PLC, Aguas de Barcelona SAA and the local partners Meller SA.,
Sociedad Comercial del Plata S.A., and Banco de Gdlicia y Buenos Aires SA. Lyonnaise des Eaux
(SUEZ) was named main operator. See Official Bulletin of the Argentine Republic, March 24, 1993.

43 Aguas Argentinas offered to reduce the rate in 26.9 percent, slightly above the bid of the runner-up (26.1
percent). Only three bidders reached the final stage of the bidding process.

44 It was applied in the same way in relation to the privatisation of ENTEL, the national telecommunications
company.

45 Created by Agreement among the Central Government, the Government of the Province of Buenos Aires
and the Mayor of the City of Buenos Aires on February 10, 1992. The ‘Tripartito’ refers precisely to its
composition of representatives from the three jurisdictions involved in the provision of water services by
OSN in Buenos Aires: the city, the province and the central government.

46 Seel. Alcazar, M. A. Abdala, and M. M. Shirley, The Buenos Aires Water Concession, Washington DC:
WAB, 2000, who criticise the lack of independence of ETOSS and the inexperience of its members. The
WB researchers correctly underlined that the weakness of the regulatory institutions was an obstacle to the
success of the concession (p. 9).

47  This compromise emerges after an attentive reading of the original contract. It must also be said that, from
what is inferred from art. 12.7 of National Decree 787/93, there was no room for modifications in the
expansion plans for at least five years since the beginning of the concession.

48 ETOSS Resolution 81/94.
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communities.#® The entity disregarded the fact that this first resolution that had informally
modified the terms of the privatisation contract could have serious precedent-setting effects.>0
In redlity, it became the first of many modifications, thereby creating a climate of legal and
regulatory insecurity for al actors involved, including users of the service.

Aguas Argentinas succeeded in establishing a connection fee that ranged from 600
pesos/dollars for drinking water and from 1,000 pesos/dollars for sewerage. The WB, using
its common rhetoric of full cost recovery and placing the expansion of the service asthe main
priority, publicly defended Aguas Argentinas posture and not only granted it new loans
through the IFC, but even became its partner through the purchase of a share of the
company.st

Despite tariff increases, in 1996 the company still boasted that it had lowered tariffs by
seventeen percent with regard to the numbers that users were paying to OSN in 1993 and that
the process was still considered successful.>2 This statement however took into account the
tariffs artificiousy inflated by the government in order to introduce the privatisation of
services. In redity, the 26.9 percent reduction offered in the winning bid by Aguas
Argentinas had little chance of materializing, since tariffs started to mount as soon as 1994. If
we aso take into account that the company was not fulfilling its engagements in
infrastructure investment, Aguas Argentinas was making amazing profits.>3 The single
problem for Aguas Argentinas back then was that most new users were unable to pay on time
the connection charges introduced in 1994.

2.2 The 1997 Renegotiation of the Contract

In April 1996, Aguas Argentinas approached ETOSS concerning the need to renegotiate the
contract on the grounds that if tariffs were not raised as a compensation for the unpaid new
connections it would be impossible for them to meet contractual obligations related to
network expansion. The sums owed to Aguas Argentinas escalated to 30 million by October
of the same year, prompting ETOSS to ask the company to suspend thousands of suits filed
by it against users for their delay in payment and to accept to open a dialogue for the
modification of the concession contract.>* To the Argentinean public opinion, this revision
was presented as indispensable on the grounds of ‘new exigencies of public order that had not

49 In practice, the company raised tariffs over 16 percent for consumption, disconnection and reconnection.
The 42 percent raise for new connections was not noticed by users and did not cause the upheaval it did
until the corresponding bills were sent two years later.

50 All price increases that were effectuated in the first five years of the concession ‘implied that the contract
was negotiable and that the company could push for tariff increases whenever it wished to, particularly if
they could show that new demands were extra-contractual and had to be paid for by the consumer.” (A.
Loftus., and D. A. McDonald, ‘Of liquid dreams. A political ecology of water privatisation in Buenos
Aires’, 13 Environment & Urbanization No. 2 179, 191, October 2001).

51 The share was acquired by the IFC and it was actually a exchange for the debts Aguas Argentinas had with
it. As Loftus and McDonald affirm, ‘not only does this testify to the instant profitability of the firm (the
IFC wanted a share in these profits), it raises questions about the objectivity of World Bank research into
the privatisation initiative. It also makes the Bank’s aggressive promotion of the Argentinean model
abroad problematic’ (Id., 185).

52 The World Bank was proud of having contributed ‘finance and advice for the most far-reaching public
enterprise privatisation program ever carried out by a developing country’ (See Argentinaz Country
Assistance Review 9, note 30 above).

53 The publication ‘ The Economist’ considered the Argentinean concession the most profitable in the sector
worldwide, with rates of return close to 40 percent (See Artana 21, note 39 above).

54 By the time the renegotiations started, the company was arguing that its operative deficit had reached 60
million dollar/pesos.
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been foreseen in the original contract and had emerged ever since’.5> The representatives for
Aguas Argentinas concurred on the dialogue rounds not being about renegotiating the
original contract, but rather about ‘adapting’ it to an unforeseen situation that the company
was forced to face.56

The state representatives in the renegotiations had an ample margin for bargaining in the
renegotiations of 1997.57 It was the first time ever in Argentina that a concession contract
with a private operator would be modified. For this reason, the development and outcome of
the renegotiation rounds would be closely watched by IFls and private companies operating
in Argentina, as representing a precedent for eventual changes to similar contracts in force.
The WB even decided to send one of its senior water management authorities as a consultant
for Aguas Argentinas. It isto be underlined that the WB Group by then had spent millions of
dollarsin loans to the company, had already invested more directly in it by the acquisition of
ashare and had put forth the particular contract as a privatisation success story.

Aguas Argentinas agreed to reduce charges for new connections in exchange for a
postponement of the infrastructure investments of the original project and the extension of the
privatisation contract, a scenario that had been foreseen by the specialised media® The
reduced connection charge (CIF) was paired with a new surcharge called SUMA to be
perceived by Aguas Argentinas from 1998 on.%° It was argued, once again, that the surcharge
would guarantee the expansion of the network in a context of alleged diminution of the
company’s profits due to the acute recession that Argentina was enduring. 60

In addition to this, the renegotiation condoned all previous blatant breaches of the contract.6!
According to reports made by both the ETOSS and a panel of technicians recommended by
the WB itself, the company had put on the table for discussion a proposal that omitted and
exchanged several investments projects whose redlisation it had previously assumed. The
most notable of these was the Berazategui Plant for treating sewerage waters. The reports
stated that with each year that its construction was delayed, Aguas Argentinas was increasing
its current value of future profits in 35 million dollars. The suggestion of replacing primary

55 National Decree 149/97, art. 1.

56 Interview with Guy Canavy, General Manager of Aguas Argentinas, La Nacion, February 22, 1997.
Jerome Monod, head of the Lyonnaise des Eaux Group, visiting Argentina in March 1997 as part of
French President Jacques Chirac’ sretinue in the latter’s official visit to the country, equally insisted on the
rounds being more of an ‘update’ of the original contract rather than a renegotiation (La Nacion, March
26, 1997).

57 ETOSS was bypassed in favour of the Public Works Secretariat and the Natural Resources and Sustainable
Development Secretariat on the basis of the renegotiations would address environmental issues as well,
such as the recuperation of the Matanza river, one of the most polluted streams in the world. The officia
negotiators were entitled by the Executive to bargain on basically every aspect of the contract in order to
reach an agreement with Aguas Argentinas (See National Decree 149/97, February 14, 1997).

58 ‘Bajardn un 5 por ciento lastarifas de electricidad’, La Nacion, October 26, 1996.

59 Apparently, the state and the company had agreed to delay the perception of this surcharge until the
elections of 26th October 1997. Thus, the official instrument that finally approved all the modifications to
the contract was signed shortly after (National Decree 1167/97, November 7, 1997) and SUMA would
appear on water bills from March 1998 on.

60 The product of both CIF and SUMA literally meant that Aguas Argentinas investment in infrastructure
would mainly be afforded by the users of the service (which had not been given the opportunity to
participate in the renegotiation process) and had to be paid prior to the execution of any works, a measure
that eliminates any risks for the company (See Loftus and McDonald 192-3, note 50 above).

61 While user associations were denouncing unreached investment goals worth 400 million dollar, the
government in the renegotiation rounds had only addressed works worth 201 million that were included in
anew schedule. The 8 million dollars in fines that the ETOSS had sanctioned the company with were not
even discussed.
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and secondary treatment by pre-treatment is specially puzzling in a renegotiation summoned
for addressing environmental concerns, since according to the reports under comment this
option would increase the rate of polluting substances spilled in the Rio de la Plata River.

Equally perplexing is the introduction in the new version of the contract of a provision that
violated the Convertibility Law: the annual indexation of the tariffs, which were issued in
pesos, according to the inflation rate of the United States of America.62 This provision further
relieved the company from a major financial risk in its operations in the country, granting
intangibility to its profits. However, the impact of said norm would be a major source of
concern for users, since devaluation could hit their household income while tariffs for an
essential service would remain untouched. In 1998 Aguas Argentinas profited for the first
time of this disposition and asked for a further 11.7 percent raise in tariffs. This raised
protests by users, which had been constantly left out of negotiations, denied information and
were asked to pay for the investment projects of Aguas Argentinas.53

In summary, the 1997 renegotiation of the contract appeared to be a condemnable maneuver
executed in concert by the government and the private company in detriment of the users
interests and allowing the company to increase tariffs throughout 1998 by 36 percent. The
renegotiation clearly proved that the combination of a monopolistic private service provider
and of the state neglecting its role of regulator can only work in prejudice of the users. It aso
revealed that the company was ready to threaten to paralyse connection works as a way of
exerting pressure, and that the regulatory agency was extremely politicised, institutionally
fragile and weak in relation to the service provider. In effect, on the one hand, internal fights
within ETOSS, among the directors appointed by all three intervening jurisdictions,
demonstrated that the regulatory function was second to the battle for political power and that
the protection of users' rights was only important during electoral times. On the other hand,
the Secretary of Natural Resources' inexplicable support of the company was puzzling given
the pollution record of Aguas Argentinas. The Secretary prevented the ETOSS from
participating in the renegotiation rounds and trivialised its work, proving that blind
compliance to the transnational company’s demands prevailed in the highest spheres of the
local government. In conclusion, the Secretary kept disregarding the institutional mechanisms
that had been created for guaranteeing the preservation of users rights and their ultimate
wellbeing. In a situation where there was no political will to contest Aguas Argentinas
pretensions, a regulatory framework could not operate as it should have.

2.3 The Service after the 2001 Economic Collapse

The administration that took office in 1999, after President Menem'’ s second mandate came to
a close, was unable to provide a remedy for the worsening state of affairs that affected the
privatisation of water services in Buenos Aires. On the one hand, the foreign companies that

62 Such tactic was forbidden by art. 10 of the 1991 Law 23.928 (Law of Convertihility).

63 The whole renegotiation operation was impugnated by the National Ombudsman and users’ associationsin
February 1998 (See ‘La justicia definird los aumentos', La Nacion, February 21, 1998). In March 1998,
the Justice endorsed the Ombudsman’s impugnation and as a precautionary measure ordered the state and
the company to suspend the application of the ‘SU’ part of ‘SUMA’ (that is, the surcharge that all users
were paying for the extension of the service network to low-income aress in the outskirts of Buenos
Aires). This setback prompted Aguas Argentinas to warn that ‘it would be impossible to continue with the
expansion projectsin order to connect the 3 million inhabitants that still did not count with basic services,
ameasure that they put into motion and that caused the mayors of several districts to ask for the revision of
the decision on the grounds that the works for sewerage network extension were completely paralyzed.
The Executive joined the appea and finally the Tribuna revoked the suspension ordered in the first
instance.
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were operating privatised services in Argentina complained about the lack of legal security
when the government called for renegotiations to adapt the contracts to the economic crisis
situation. On the other hand, the antagonism against foreign economic actors in the country
quickly deepened in the context of the recession, since they were seen as exploiters of users
that constantly failed to satisfy their own investment commitments.%4 In the case of Aguas
Argentinas, the strategy of making dependent the expansion of the service network and other
investment projects on new tariff raises still proved successful for the company and new
raises of 3.9 percent were agreed upon in January 2001. The courts started to accept
complaints by users and nullified certain tariff raises that had been approved in violation of
due procedure, while the ETOSS applied heavy fines to the company for its delay in the
construction of new infrastructure.

The beginning of the end for the privatisation contract of water services in Buenos Aires
came with the economic, political, institutional and social collapse of Argentinain December
2001. As aresult of the ensuing devaluation, the huge profits made by Aguas Argentinas for
amost a decade were threatened as inflation increased its mounting debts. In 2002,
Emergency Law 25.561 took the first step towards the redefinition of the contractual relation
with the privatised firms, calling for a revision of the contracts in force.55 The company
publicly warned that a minimal profit would have to be granted to Aguas Argentinas or else it
would not hesitate to rescind the contract and sue the country. It started an aggressive
campaign in preparation of this event and deployed its usual means of lobbying, which
included diplomatic meetings of French government representatives with national
authorities.®¢ It also conditioned the fulfillment of its contractual obligations on a series of
unrealistic demands in the context of the Argentine economic crisis.6” Among them, an
exchange rate insurance that would have implied that the state (in fact the society as a whole)
should bear more than half the firm’s external debt, contracted with national and international
banks and with multilateral organisms such as the IDB and the WB.%8 The Argentine

64 One of the early suits was filed by authorities of the Berazategui District on the grounds that Aguas
Argentinas was spilling untreated sewerage waters to the Rio de |la Plata River. The company argued that
the construction of the plant for the district had been postponed in the 1997 contract renegotiations, and
thus the government itself had chosen to reschedule the works and overlook the pollution.

65 Seelaw 25.561 and National Decree 293/02, which entrusted the Ministry of Economy with the mission
to conduct the renegotiations. Art. 8 of said instrument eliminated the privileges Aguas Argentinas was
holding, such as the ‘dolarisation’ of prices and their indexation according to variations in the United
States' price figures. Art. 4 confirmed on the other hand what had already been stated in judicial decisions,
namely that this practice violated the Convertibility Law. This could open the door to the review of all of
the water tariffs increases imposed under the contract. At the same time Law 25.561 froze tariffs for six
months.

66 The involvement of French government representatives in the many renegotiations of the contract was
blatant. Francis Mer, Minister of Economy of France, warned Argentina that France would defend the
interests of Suez and other French companies operating in the country, and complained that Kirchner's
presidency lacked a genuine will to adjust public services tariffs. He did not hesitate in reminding Kirchner
about the importance of France's support to Argentina in reaching an agreement within the IMF after the
default (See La Nacion, January 24, 2004). The linking of tariff adjustment and support before the IMF
and WB was also mentioned by Dominique de Villepin (French Minister of Foreign Affairs) during his
visit to Argentinain February 2004.

67 Note 35.050/02. These demands included the unilateral suspension of all investment projects, the extension
of the contract to compensate for losses and the suspension of the fines imposed by ETOSS. They were
grounded in the argument that the company had taken an important external credit (before the World Bank
Group and the IADB) in order to finance investment projects and that it needed the state to sell to it dollars
at the usual parity for servicing such debt.

68 D. Aspiazu and K. Forcinito, Privatisation of the water and sanitation systems in the Buenos Aires
Metropolitan Area: regulatory discontinuity, corporate non-performance, extraordinary profits and
distributional inequality, paper presented to the First Project Workshop ‘Private Sector Participation in
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government refused to offer such exchange rate insurance and Aguas Argentinas defaulted on
April 10" 2002, with an avowed debt of 700 million dollars.

The renegotiations proved unsuccessful in solving the company’s problems caused by the
devaluation of the currency. As the period prohibiting tariff increases expired, Aguas
Argentinas prepared an estimation of losses that amounted to 500 million euro and notified
the government of its intention of making use of the recourse foreseen in the bilateral treaty
for the protection of investment signed between Argentina and France.®® The company
eventually filed a suit before ICSID against the state.”

In view of mounting hostility between the company, the government and users —who had
successfully prevented new tariff increases through the courts - the WB and IMF sent
representatives to the country in order to mediate between the involved actors and add a layer
of pressure to the government for resolving the conflict. Both IFIs confirmed via a note to the
Argentine Ministry of Economy that the mission did not seek ‘to make recommendations for
specific changes to the contracts or tariffs, but to get acquainted with the general situation of
the renegotiation and to assess the framework in which it is being carried out’.”* The team
would meet with executives from the foreign companies operating public services in
Argentina to discuss the restructuring of their defaulted debts with the WB Group. It also
expressed to local functionaries its concern over the involvement of local tribunals in the
tariff renegotiation process, provoking the outrage of user associations and the ombudsmen.”2

By September 2003, with a new government in charge of the renegotiations, the attitude
towards the companies operating public services became more stringent. Every privatisation
contract in force was reexamined and the restatisation of services therefore became a concrete
option in official discourse. Aguas Argentinas failures to meet its commitments made it an
early candidate for contract revocation.” Simultaneoudly, the IFIs increased their pressure by
linking the rescheduling of their credits with Argentina to the success of the renegotiations
with al firms operating privatisations, accusing the country of delaying the talks on purpose
and of not really having the will to negotiate. The team of technical assistants of the IMF and

Water and Sanitation: institutional, socio-political and cultural dimensions’, School of Geography and the
Environment, University of Oxford, April 22-23, 2002.

69 Signed on July 3rd, 1991; in force since March 3rd 1993, a month before Aguas Argentinas assumed the
provision of water services to the city of Buenos Aires.

70 The Ministry of Economy replied by publicizing an official report revealing that the company was not
enduring an operational deficit that allowed it to ask for further tariff raises. This document also surveyed
the non-performance of its infrastructure investment plans and how tariffs had risen between 54 and 65
percent since 1993. In this light, user associations demanded that the state ended the contract (See
Ministerio de Economia/lComision de Renegociacion de Contratos de Obras y Servicios Publicos, Informe
de Cierre Fase 11, 2002, available online at http://www.mecon.gov.ar/crc/aguas final_fase ii.pdf) Aguas
Argentinas suit was dropped by the company in February 2006 in order to facilitate the transfer of the
management of the service to potential replacements in the concession. Suez and Aguas de Barcelona, on
the other hand, did not withdraw their individual suits as shareholders of the company.

71 Text of the note quoted in La Nacion, February 11, 2003. The note was co-signed by the WB and IMF
directorsfor the region.

72 See La Nacion, February 13, 2003. The executives from the privatised companies expressed to the
WB/IMF assistance team the need for an emergency tariff adjustment in order to keep providing the
services, the setting of an indexation mechanism for tariffs and that the regulatory framework was
redesigned to establish more clearly the concessionaries obligations.

73 LaNacioén, September 15, 2003. An ultimatum to invest under sanction of revoking the privatisation was
released in November 2003 and accepted by the company. The state also wanted to assume a more active
role, divesting the company of some of its competences. For example, it started to collect the sums that
were destined to infrastructure projects and directed the works, deciding where and when to construct,
only leaving to the company the maintenance and management of the service.
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WB returned in 2004, with the renegotiations still pending, urging the country to conclude
them once and for al. A transitory act was signed with Aguas Argentinas,” but the fina
contract and the new regulatory framework to be sent to Congress was still in the works. In
late June 2004, when the WB had to discuss the granting of two credits amounting 700
million dollars to Argentina, the Board of Directors was divided: G7 countries that had
nationals affected by Argentina's private debt default opted to abstain or vote against
Argentina, and insisted on a final solution to the renegotiation of contracts and tariffs.
Analysts deemed that the approva or denial of these credits by the WB would in turn
influence the decision that the IMF takes on the restructuring of its own credits and the
disbursement of new ones to Argentina.’s It became evident that complying with the demands
of the private companies operating private services in Argentina would be a precondition to
mend the relationship with IFIs after the collapse of the local economy. Once the country
committed itself to end the renegotiations processes, the WB Board of Executive Directors
unanimously consented to the new loans, which were in part aimed at reestablishing an
investment climate in Argentina.’® WB Group support to the company was strengthened
when the IFC accepted to restructure Aguas Argentinas's private debt with them, reducing it
by 35 percent.

Suez threatened to end the contract, warning about the effects that the restatisation could have
on the investment climate of the country and on the pending suits before ICSID, which
amounted to more than 20.000 million pesos.”” The decision to end their operations in
Buenos Aires was finally taken by Suez together with the other major share-holder, Aguas de
Barcelona, in September 2005, arguing two years of fruitless negotiations for new tariffs. The
Argentine state threatened to sue the company if they did not ensure the provision for the
following year, while the transition to a new operator was implemented. In March 2006, the
state notified the company that it had decided instead to rescind the contract, arguing Aguas
Argentinas many breaches of the contract, and to revert water services to public hands.”
Following the announcement, the |FC opted to remain silent.

3. Lessons to Learn from the Privatisation of Water Services in
Buenos Aires

3.1 The Importance of a Sound L egal and Regulatory Framework

The failure of the privatisation of water services in the city of Buenos Aires is due to the
confluence of two main factors. On the one side, privatisation of public services was
introduced in Argentina by the Bank through its policy lending programs and technical

74 The agreement included the promise not to raise tariffs until December 2005, the suspension of the
payments of the debts accumulated by the company from ETOSS's fines, the implementation of a 242
million pesos investment program and the suspension of the suit filed before the ICSID.

75 LaNacion, June 29, 2004.

76 LaNacion, June 30, 2004.

77 Suez, who was also handling the water services of 15 important cities in the province of Santa Fe,
announced shortly after, in May 2005, that it would end its operations under the name Aguas de Santa Fe
and concentrate in pursuing the renegotiations to save its contract in force for the city of Buenos Aires. It
still operated Aguas Cordobesas, in the province of Cordoba, though it would announce in April 2006 its
intention to step aside from that concession as well.

78 National Decrees 303/2006 and 304/2006, March 21, 2006. The provision would be in charge of a new
public enterprise called AY SA (Aguas'y Saneamiento Argentinos Sociedad Anénima), with 90 per cent of
its share in the hands of the state and 10 per cent in the hands of the employees of Aguas Argentinas
through the programs of shared ownership. Currently, the water services of the provinces of Buenos Aires,
Santa Fe, Catamarca and Tucuman are public as well after their own failed experiences with privatisation.
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advice services as a neoliberal measure that would become a first step to remedy the grave
crisis hitting the country in 1989.7 Consequently, Argentinean popular opinion and
statesmen embraced it without previously undertaking the delineation of a solid legal and
regulatory framework or the creation of those institutions that are indispensable for protecting
users interests. Many of the problems related to the privatisation of OSN that would be
eventually regretted were the result of arushed and poorly executed privatisation process and
had their root in its unprofessional implementation.

The fragility of the regulatory framework is well illustrated by the role of ETOSS. Its
independence and efficiency were put in question on several occasions, having been avictim
of politicisation and being bypassed many times by higher spheres of the national
administration that were suspiciously more willing to comply with the terms of the company.
In addition, the inexperience and lack of training of many of the officials involved in the
supervision of Aguas Argentinas' performance allowed the company to mold the contract to
its convenience within the first five years of its life. Before long, Aguas Argentinas was
exerting monopolistic power at will over the fees and directly contributing to the recession
that struck the country from 1999 to 2002.

Two of the most significant deficiencies of the legal and regulatory framework included
firstly the lack of transparency of the regulatory agency’s work and secondly the consequent
absence of user participation in the oversight of the company’s performance. Indeed, ETOSS
neglected its main mission by failing to timely collect the relevant information to assess the
compliance of the company with the terms of the contract and to react opportunely.
However, by not publicly disclosing available information, it also prevented user associations
from performing such a task via available channels within the administration or before the
courts.80 ETOSS and the government equally minimised the importance of user participation
by not convoking them to expose their grievances in the major renegotiations that took place,
including the 1997 one. The summoning of public audiences by the regulatory entity to
inform users and allowing them to be heard did not happen until later in the process and often
coincided with electoral periods where local politicians sought to ingratiate themselves with
the population and address their concerns. These hurdles to stakeholder participation in the
monitoring of water services provided by a private company represented a direct violation of
even constitutional provisions’! and added to the sense of legal uncertainty that reigned over
the concession in Buenos Aires. It must also be said that water usersin turn failed to organise
themselves appropriately, which prevented them from acting efficiently in defense of their
interests since the beginning of the concession. Their activism became prominent only after
the effects of the 1997 renegotiation were fully in force and affecting the income of
households in the context of a grave economic recession.

Perhaps the main lesson to learn from the forgettable experience of the city of Buenos Aires
with privatisation of water services has to do with the importance of establishing clear rules
by which both sides of the privatisation contract must abide. These rules must ensure the
existence of effective monitoring of private companies by the state, safeguarding of water
users interests, transparency and public participation in water management. Only in the

79 ‘The earlier ESW studies supplied data that provided functional input for the [Argentine] Government's
privatisation program, and provided justification for the Bank to begin lending later in the period to help
finance the effort’ (See Argentina: Country Assistance Review 27, note 30 above).

80 User associations denounced on numerous occasions that ETOSS was putting a major obstacle to their
optimal participation in the surveillance of the company by not sharing information. See for example ‘El
alzadel agua estodaviaun misterio’, LaNacion, February 20, 1998.

81 Seeart. 42 of the Constitution of Argentina, last reformed in 1994,
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presence of legal certainty and of effective institutions can the state monitor the performance
of multinational water companies operating in its territory. This ideal scenario includes the
use of the mechanisms and alternatives that democratic institutions offer. For instance, it is
essential that the decision to privatise essential public services such as water and sanitation is
debated in Congress and that independent parliamentary commissions oversee the execution
of the contract together with the regulatory entities, drawing the attention of the latter to
problems and irregularities. In the case of Argentina, the regulatory role was left early on in
the hands of the executive; while this option can accel erate decision-making, it can a'so mean
that decisions are rushed and product of pressure from local and international lobbies.

3.2 Increasing the Accountability of the International Institutions Involved

The second contributing factor to the failure of the privatisation of water services in Buenos
Aires can be seen to go beyond the role of the state and can therefore be categorised as
‘external’. The degree of accountability of the IFIs involved in the process, in particular the
WB, has asignificant part to play. In effect, even though WB staff were aware early on of the
negative effects that a deficient legal and regulatory framework could have in the mid and
long term on the outcomes of a privatisation process,82 the Bank failed to react to the
warnings of its own research teams by continuing to support the Buenos Aires water
privatisation operation and granting loans to Aguas Argentinas through the IFC despite the
poor performance of the company.

Much like the IMF, the WB had put itself in a difficult position by holding Argentina as an
example of the benefits that could derive from reform. With its reputation and the adequacy
of its trademark policies at stake, the Bank could not but try to save the privatisation in
Buenos Aires for as long as possible. The frequent visits by WB/IMF teams to the country,
their meetings with governmental and company representatives to intercede during the
toughest phases of contract renegotiations, and the disbursements and debt reductions granted
by the IFC to Aguas Argentinas are thereby explained.

However, the WB’ s support of Aguas Argentinasis till remarkable. By the premature end of
the concession, ‘the World Bank together with the Inter American Development Bank and
local Argentine banks [had] provided al but 30 million of the 1 billion dollar needed
investment for infrastructure to Suez when it took over the operations...’8 And yet all these
disbursements could not prevent that to this day 1.5 million households in Buenos Aires still
lack access to drinking water and 3 million are not connected to the sewerage network. They
also could not prevent the company’s criminal prosecution for the high levels of nitrates in
tap water or the legal actions related to the pollution of the Rio de la Plata River initiated
before national courts - both suits originating in the constant delays in the maintenance and
construction of new infrastructure that had been foreseen in the original version of the
contract.

A review of the WB’s operations in Argentina by its own accountability organsis essential in
ensuring the proper application of Bank policies and procedures.8 In particular, since the
main involvement of the World Bank Group in the privatisation of water services in Buenos
Aires took the form of financial support to Aguas Argentinas by the IFC, the role of the

82 See Argentina: Country Assistance Review 6, note 30 above.

83 IBON Databank and Research Center, Water Privatization: Corporate Control versus People’s Control 90
(Manila: IBON Books, 2005).

84 See the role of the OED and the Inspection Panel. The latter, however, covers mainly IBRD and IDA
infrastructure projects (project lending).
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Office of the Compliance Advisor Ombudsman (CAO) can be raised. The aim of the CAO
exerting its ombudsman function is to handle a complaint in order ‘to identify problems,
recommend practical remedial actions and address systemic issues that have contributed to
the problems, rather than to find fault’.8> The CAO in its advisory function has provided
valuable guidelines for the IFC to supervise more efficiently the projectsit isinvolved in and
address adverse environmental and social consequences. In this sense, the CAO states that
the ‘IFC should seek to increase and exercise its leverage. Environmental and social issues
should be included in legal covenants. Similar to the World Bank and private banks, IFC
should consider suspending loans or withdrawing from projects whose environmental and
socia performance present unacceptable risks to IFC’ .86 This explicit recommendation was
too late for the city of Buenos Aires, though its strict application by the IFC is yet to be
proved.

In summary, the Buenos Aires experience with water privatisation illustrates the deficiencies
of a privatisation process dominated by improvisation and disregard of fundamental social
and environmental factors by the government, breaches of established rules and practices by
the private operator and unconditional support from an IFl that fails to address its own
failings.

4. Concluding Remarks

Whether the WB Group has learnt from the failed experience in Buenos Aires and other
water privatisation operations such as the ones that have taken place in Manila or
Cochabamba is not easy to assess. On the one hand, it still supports the involvement of the
private sector in water resources management and service provision as an essential requisite
for granting access to everyone to safe drinking water and adequate sanitation. The Bank
remains convinced as well that the private sector is key in reducing the cost of services and
increasing accountability.8” This insistence towards the privatisation of water services is both
remarkable and disconcerting. Above al, because there are no in-depth studies by the Bank
that have assessed the existence of alternatives to privatisation of the water sector.

If there is a genuine will to improve both the coverage and efficiency of water services,
making water available to all groups despite their economic capabilities, then the
privatisation solution should be reconsidered. Primarily because, as the privatisation in
Buenos Aires demonstrates, private companies will privilege those areas where profit is
bigger and risk-free. This means that there is a fundamental contradiction in resorting to
privatisation as a means for the expansion of the water and sanitation networks and the
connection of the poorest sectors of the population to the service. If the behaviour of Aguas
Argentinas is any indication of the general modus operandi of private companies,
privatisation of water services is going to be characterised by the strict application of market
principles to the management of a public service in which not every opportunity for making
profit and savings should be enjoyed. WB policy is that private entities will contribute to
extending network coverage so as to service new customers and increase profits. However, as

85 CAO, Information about the CAO Ombudsman Process, at http://www.cao-ombudsman.org/html-
english/ombudsman.htm

86 CAO, Review of IFC's Safeguard Policies 53, Washington DC: CAO/IFC/MIGA, 2003. It also affirmed
that ‘during supervision IFC should track appropriate indicators to monitor whether its project-specific
development objectives are being met, particularly whether its intermediary operations are financing
sustainable and environmentally sound private enterprises. It should take action if they are not’ (p. 58).

87 WB/IBRD, Water Resources Sector Strategy 19 (Washington D.C: WB, 2004).
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Aguas Argentinas proved, sometimes it can be more profitable to service areas already
covered by the network and delay every investment commitment related to its expansion;
especialy the construction of sanitation infrastructure, which is particularly costly.88 In
situations where there is alack of regulatory framework, such as was the case in Argentina, a
private company will certainly take advantage.

The WB’s purpose is confessedly to eradicate poverty, though privatisation of services may
contradict its core mission. In Buenos Aires, it was the sector of the population with the
lowest income that suffered the most with the constant modifications of tariffs. As Karina
Forcinito exposed at the Third World Water Forum in March 2003, Aguas Argentinas
succeeded in nine years to change the nature of the original contract, transfer investment risks
to users, introduce new fixed charges to the bill and in raise tariffs 88.2 percent. By 2003, the
poorest families in the metropolitan area of Buenos Aires were spending nine percent of their
income for drinking water and sewerage.&®

If anything, the Buenos Aires experience should be taken as a case study that demystifies
privatisation and proves that it can actually spark benefits or major prejudices, depending on
the seriousness and capacity with which it is implemented. The Bank still trusts privatisation
for improving water services, though it now seems open to partnerships with the public sector
in water infrastructure, and stresses the obligation of the public sector to establish a solid
legal and regulatory framework as an essentia requisite for privatising public services.® In
this sense, recent Bank studies show that the organization is aware of what is needed for
privatisation to succeed and which mistakes should be avoided. Taking into account the
experience with privatisation of water servicesin Ghanain 2003,°1 it appears the Bank cannot
apply the lessons learnt from past failures to new privatisation endeavours. More
discouraging is the fact that this incapacity should be linked to its preoccupation for saving
face by not acknowledging and remedying errors.

88 In this sense, the failure of Aguas Argentinas to invest is still perplexing given the huge numbers that it
made during the 90's, before it could argue that the macroeconomic policies that Argentinatook for trying
to palliate the recession had affected the financial balance of the concession contract and prevented them
to follow the investment plans as agreed.

89 D. Aspiazu and K. Forcinito, Privatizacion del Agua y Saneamiento en Buenos Aires. Historia de un
Fracaso, paper presented at the |11 World Water Forum, March 2003, on file with the author.

90 ‘While private investment and management are playing, and must play, a growing role, this must take
place within a publicly established long-term development and legal and regulatory framework’ (See
Water Resources Sector Strategy 12, note 87 above).

91 SeeR. N. Amenga-Etego and S. Grusky, ‘ The New Face of Conditionalities. The World Bank and Water
Privatization in Ghand', in D. McDonald and G. Ruiters (eds), The Age of Commodity: Water Privatization
in Southern Africa 275-290 (L ondon: Earthscan, 2005).

114



RADHA D’SouzA, DAMS, ‘DEVELOPMENT’ AND INTERNATIONAL LAW

1. /ntroduction*

Two events of significance for freshwater resources in the ‘Third World' occurred in 1997.
One was the setting up of the World Commission on Dams (WCD) by the World Bank in
March 1997. The other was the adoption by the UN General Assembly of the Convention on
Non-navigational Uses of International Watercourses in May 1997 (UN-IWC). The first
development was the culmination of a sustained critique of large dams by environmental and
socia justice movements in the *Third’ and ‘First’ worlds alike (The World Conservation
Union and The World Bank 1997; World Commission on Dams 2000). The critique of large
dams occurred in the context of the rise of neo-liberal transformations within international
organisations. The second was the culmination of sustained efforts to create a legal
framework to resolve transboundary conflicts over freshwater that would pave the way for
transboundary institutions for water projects and dispute resolution. Development of the UN -
IWC spanned nearly all of the post-World Wars period of economic ‘development’ and
concluded against the context of rising concerns about ‘water wars' and security (Starr 1991;
Uitto and Duda 2002).

Both events were about dams and devel opment, yet the discourses around the two events ran
parallel without convergence or contestation, intra-discourse. Ex-facie, the two events were
viewed at best as a coincidence. There is nothing in the events per se that suggest the
possibility that there might be something more to the absence of connectionsin the discourses
on the two events. This paper argues that the insular yet related discourses on dams,
development, water conflicts, and international water law render opaque a politica
programme for restructuring the international regime for regulating freshwater resources
along neo-liberal principles. The opacity is sustained by disciplinary exclusions, especially
the mutual exclusion of critical and sociological legal theories in the critique of development
and critical development theory in discourses on international law. Thus the absence of
discourse on the interconnections between the two events constitutes a problematic in its own
right.

2. The World Commission on Dams

Throughout the post-World Wars era, large dams have been the foci of bilateral and
multilateral development assistance under the aegis of UN organisations and ‘ Third World’
developmental states.! This is because in the post-World Wars international political
economy, dams became inextricably tied to industrialisation and a new international division
of labour based on cheap agricultural production, cheap labour, consumerism and transferring
environmental costs to the ‘Third World'. By mid nineteen nineties there developed a
widespread critique of large dams within the academe and outside. There were a number of
strands to the critique. Popular movements of displaced people in ‘developing’ countries
challenged developmental models promoted by international organisations most prominently,
the World Bank (WB) (Baviskar 1995; Fisher 1995; Imhof 1997; Sklar and McCully 1994;

Comments and feedback may be sent to r.dsouza@waikato.ac.nz at School of Law, University of Waikato,
New Zealand.

1 The United Nations publication series from 1949 to the present, first as ‘Flood Control Series, later
continued as ‘Water Resources Series’ is useful to trace the changes in the priorities and approaches of
bilateral and multilateral organisations to water resources and river basin development.
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Thukral 1992). The environmental critique was the other (McCully 1994; Worster 1983).
Systems for accountability of international development agencies (Clark, Fox, and Treakle
2003) and interna reviews of lending policies (Morse and Berger 1992; The World
Conservation Union and The World Bank 1997) followed the critique of development models
(Escobar 1995; Leys 1996; Moore and Schmitz 1995; Sachs 1992). In this context the WCD
was a significant event in that it rallied different ‘stakeholders’ in water and attempted to
arrive at alowest common denominator on standards and processes that was acceptable to all
the ‘stakeholders (Dubash et al. 2001). The WCD was necessitated by the widespread
critique of large dams. The critique of large dams was not the only factor that necessitated the
WCD however. Without minimising the importance of the critique of large dams based on
development models in the post World War Il period of state-centred development, it is
necessary to interrogate the structural transformations that were underway which provided
the context for the WCD.

The most significant structural transformations were the end of the Cold War in global
politics with the dissolution of the Warsaw Pact and the Union of Soviet Socialist Republics
in 1991; and the formation of the World Trade Organisation (WTO) in December 1994 in the
global economy. Briefly recapping the institutional arrangements for regulating the global
economy at the end of World War 11, the Bretton Woods agreements envisioned the creation
of three institutions, the International Bank for Development and Reconstruction, (IBRD)
later World Bank (WB), to regulate banking, lending and finance; the International Monetary
Fund (IMF) to regulate fiscal matters, exchange rate mechanisms and balance of payments
matters between states, and the International Trade Organisation (ITO) to regulate global
trade. Of the three functions, international trade did not acquire an independent institutional
framework and legal persona in international law. The Economic and Social Council of the
UN convened an international Conference on Trade and Employment and through the
Havana Charter resolved to set up the ITO. The resolution was never effectuated and the ITO
never set up. Nevertheless the interim arrangements to regulate trade through the Interim
Committee of the International Trade Organisation (ICITO) continued.

The ICITO operated organisation alongside WB and IMF, but as an interim arrangement
without a clearly defined legal persona. The status of the ICITO and GATT agreements
within the UN were affirmed through exchange of letters and notes between the ICITO and
the Secretary General of the UN from time to time. The exchange of letters gave the ICITO
de facto status of a specialised agency with all the privileges, administrative authority and
involvement in the international economy due to a specialised agency of the UN, but without
the legal persona. A note by the Secretariat of the UN by the Ad Hoc Committee on the
Restructuring of the Economic and Social Sectors of the United National System, on
Relations of the General Agreement on Tariffs and Trade with the United Nations states:

The 1952 |etters also confirmed that the existence of the above arrangement [the ICITO asan
interim arrangement], coupled with the close de facto working arrangements which existed
between the United Nations Secretariat and the secretariat of the Interim Commission,
rendered it unnecessary to make separate or forma agreements between the
CONTRACTING PARTIES and the Economic and Social Council relating to the work of the
General Agreement. This formal exchange of letters defined, and continues to define, the
relationship between the CONTRACTING PARTIES and the United Nations, under which
GATT istreated as a specialized agency on a de facto basis. As a result arrangements of a
practical nature have developed in the course of years covering inter alia the following areas
[the note expands on a number of areas] [Italics added].(United Nations 1976).
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Thisis not the place to engage the question of the nebulous status of international trade in the
post-World War Il world order and the reasons why it became the site from where global
neo-liberal restructuring of relations between states, between International Organisations and
between states and International Organisations occurred at the end of the Cold War. It is
sufficient to note that: (@) such restructuring was underway when the WCD was set up; (b) of
al international organisations the ICITO was most ad hoc and the least developed
ingtitutionally; and (c) therefore a site most amenable to lead the regime changes in the post
Cold War world.

The Marrakesh agreement decided to set up the WTO in December 1994. The decision ended
the ad hoc status of the ICITO and transformed it into a new International Organisation with a
constitution and independent legal personality. In other words, the WTO became an
independent institutional player in its own right. Unlike other International Organisations set
up in the context of the World Wars, the WTO became a global regulator unconstrained by
the post-World War role for states in the economy, domestic and international. That the
functions of the WTO was to restructure institutional relationships between states, between
international organisations and between states and international organisations is borne out by
a ministerial declaration signed in December 1993 towards the end of the Uruguay Round,
the last round of GATT negotiations under the ICITO. The Declaration spells out the brief for
the WTO which was to be set up the following year. It may be useful to quote the Declaration
at some length.

2. [...] Ministers note the role of the World Bank and the IMF in supporting adjustment to
trade liberalization, including support to net food-importing developing countries facing
short-term costs arising from agricultural trade reforms.

3.0..]

4. Ministers recognize, however, that difficulties the origins of which lie outside the trade
field cannot be redressed through measures taken in the trade field alone. This underscores
the importance of efforts to improve other elements of global economic policymaking to
complement the effective implementation of the results achieved in the Uruguay Round.

5. The interlinkages between the different aspects of economic policy require that the
international institutions with responsibilities in each of these areas follow consistent and
mutually supportive policies. The World Trade Organization should therefore pursue and
develop cooperation with the international organizations responsible for monetary and
financial matters, while respecting the mandate, the confidentiality requirements and the
necessary autonomy in decision-making procedures of each institution, and avoiding the
imposition on governments of cross-conditionality or additional conditions. Ministers further
invite the Director-General of the WTO to review with the Managing Director of the
International Monetary Fund and the President of the World Bank, the implications of the
WTO's responsibilities for its cooperation with the Bretton Woods institutions, as well as the
forms such cooperation might take, with a view to achieving greater coherence in global
economic policymaking. (Italics added) (Ministerial Declaration: Trade Negotiations
Committee 1993).

What is important is this. Once global restructuring of institutional relationships from state to
market regulation entailed in neo-liberal transformations had begun, there was no way a
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sector as important as water could remain outside the transformative processes underway.2
Comprehending the role of agency in the ‘social whole' that is in the making requires
understanding how different social actors responded to the initiatives to restructure the
regulatory regime for water and why.

A meeting of different ‘stakeholders including representatives from dam industry,
governments, academia, NGOs and civil society groups involved in anti-dam movements,
convened by the WB and the World Conservation Union (IUCN) on March 1997, resolved to
set up the WCD, a body representative of the ‘stakeholders’, with two objectives. (a) to
review the effectiveness of large dams and assess alternatives for water resources and energy
development; and (b) to develop internationally acceptable criteria, guidelines and standards
for planning, design, appraisal, construction, operation, monitoring and decommissioning of
dams (World Commission on Dams 2000: p.2).

Methodologically, the work programme of the WCD was comprehensive in that it was based
on a WCD Knowledge Base drawn from eleven case studies, seventeen thematic reviews,
surveys of one hundred and twenty-five dams in fifty-six countries, four regional
consultations in Africa, Middle East, East and Southeast Asia, Latin America and South Asia,
nine-hundred and fifty submissions from seventy-nine countries and input from WCD Forum
at which seventy organizations were represented. The thematic reviews were under grouped
under five categories: (i) social and distributional issues, (ii) environmental issues, (iii)
economic and financia issues, (iv) options assessment, and (v) governance and institutional
processes, and supported by over a hundred commissioned papers. The WCD Knowledge
Base, thus, encapsulates a spectrum of diverse, conflicting and contradictory views and
policy debates on dams and water resources at this point in time. The synthesis of divergent
views of the ‘stakeholders’, the thesis and antithesis entailed in their discourses, finds a point
of convergence in the way all ‘stakeholders conceptualise the law. This convergence in the
way law is conceptualised is significant for ‘manufacturing consent’ for the regimes changes
in the regulation of water. We return to regime transformations for the water sector below,
but before that it is useful to examine the other important strand in the regime change for
water, the UN-IWC.

3. The UN Convention On Non-navigational Uses of International
Watercourses (UN-1WC)

The UN-IWC was the culmination of a number of parallel strands of developments relating to
regulation of water resources in the post war era. The development of international law on
transboundary waters parallels the emergence of large dams and spans the length of the post-
World Wars era (Teclaff 1967, Teclaff 1991). The 1923 Geneva Convention on the
development of hydraulic power affecting more than one nation developed by the League of
Nations was limited and its further devel opment thwarted by the events of the Depression and
World War I1. After the end of World War 11, the constitutive strands that led to the UN-IWC
include: (a) the need for a legal framework for transboundary waters felt by private
international lawyers who were required to provide legal services for the expanding dam
industry; (b) Article 13(1)(a) of the UN Charter that gave the mandate to codify international

2 Again thisis not the place to engage with the rise of neo-liberal restructuring within the important centres
of capital signified by Reganomics, Thatcherism and such, and the restructuring of the relations between
the centres and international organisations in the UN system. It is sufficient to note that such an
engagement is possible.
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law; and to ensure peaceful settlement of disputes and promote cooperation under Articles 1
and 2; (c) the involvement of UN International Organisations, economic, developmental and
scientific (10), in water resources development which created harmonisation of principles and
practices and laid the basis for a UN convention; (d) the emergence of environmental law and
the duties of states to prevent transboundary pollution and to promote environmental
practices developed by International Organisations; and (€) concerns about environmental
security and water as a possible source of security threats especialy since the 1990s, that
provided the rationale for international law on transboundary waters.

From 1945 a growing number of river water disputes and an expanding dam industry
provided the impetus for legal initiatives from private organisations of law professionals and
experts most notably the Rivers Committee of the International Law Association (ILA), a
professional body of lawyers in the United States (US). The ILA set up a Rivers Committee
in 1954 to develop the law on utilisation of river waters (Bagdanovic 2001; Bourne 1996).
The ILA developed the Helsinki Rules on the Uses of Waters of International Rivers 1966
(Helsinki Rules) that provided a conceptual framework for regulation of rivers and utilisation
of freshwaters and conflict resolution arising from water projects. It became, de facto, the
international law on transboundary water for nearly three decades. Not surprisingly the
orientation of the Helsinki Rules was to facilitate global water industry and transboundary
projects.

Although the UN General Assembly adopted a resolution in 1959 to study the problems
relating to the utilisation of international riversin order to determine if codification of the law
by the International Law Commission (ILC) was required, the resolution appointing the ILC
to codify the law was adopted only in 1970. ‘Developing’ countries had had limited influence
or role in the development of Helsinki Rules. When Finland (a country with little interest in
dams or development or international rivers) moved a resolution to adopt the Helsinki Rules
as UN law, i.e. as public international law, the objections from ‘developing’ countries forced
the UN to adopt the resolution for codification of the law on watercoursesin 1970 (Tanzi and
Arcari 2001). The context of the 1970s was important.

The 1970s saw the emergence of ‘North’ ‘South’ tensions with the rise of ‘dependency
theories' within the Economic and Social Council of the UN, calls for a New International
Economic Order and the UNCTAD as ingtitutional vehicle to address the perception of
failure of ‘development’ and unequal economic relations the post-World Wars era. During
the three UN Development Decades, states and international organisations were the principal
actors on transboundary water resource development. ‘Private’ interests, including industry,
agriculture, electricity producers and other consumers and users depended heavily on states
and International Organisations to safeguard their interests. Governance over water during
this period was largely through administrative mechanisms and state bureaucracies on the one
hand and International Organisations and UN bureaucracies on the other. In other words, both
IOs and States followed ‘rule by men’. The codification mandate complemented the
‘development’” mandate in the UN Charter. The codification mandate also prepared the
ground for ‘rule by markets' on aglobal scale.

The rise of the environmental movements, especially after the 1972 UN Conference on
Environment and Development’s Stockholm Declaration, the 1987 World Commission on
Environment and Development’s Brundtland report and the rise to prominence of
environmental policiesin the 10s eroded the state sovereignty principle in law and devel oped
new ways of conceptualising international law wherein the sanctity of state sovereignty was
watered down by the sanctity of the ‘whole earth’. The end of the Cold War aso saw therise
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of new security concerns and new ways framing military and defence issues. Environmental
security concerns rose to prominence as a result and ‘water wars became a topic for public
debate. In turn both these strands of development contributed to the finalisation of the UN-
IWC.

The contentious nature of the proceedings of the ILC in codifying international law on
transboundary waters which prolonged the finalisation of the UN-IWC, and later its
ratification by states, suggests real contradictions in relations over water internationally
between states. 3 After nearly thirty years of deliberations the UN General Assembly adopted
the UN-IWC in 1997. The UN-IWC does not yet have the required number of signatories to
bring it into effect. Like the WCD report, the UN-IWC too fructified against the backdrop of
the global rise of neo-liberalism. A sociological analysis of the nature of the differences and
the contradictions between states in the ILC’ swork eludes water resources studies.

The Helsinki Rules had profound influence on the framing of the UN-IWC and on interstate
and intrastate water regimes (McCaffrey 1991). In turn, although technicaly a framework
convention, the normative ramifications of the convention are significant (Tanzi and Arcari
2001: p.24-32). The influence of the UN-IWC is profoundly ideological and conceptual in
that it conceptualises the legal and ingtitutional framework for dam projects, promotes
regional and economic integration, defines ‘equitable’ and ‘reasonable’ utilisation, and most
importantly, provides the legal basis for transnational institutions, mechanisms for dispute
resolution, management of water conflicts and water security. In other words it defines lega
relations over water between different global actors.

The conceptualisation of relations over water in the UN-IWC informs the work of
international organisations such as the World Bank, the UNEP and other agencies on
sustainable development policies and lending for dams. The convention creates a space for
third party interventions by 10s such as the World Bank and the GEF (Duda and Roche
1997). The principles provide the legal basis for resolution of intrastate water conflicts within
domestic jurisdictions in a federal state. It is therefore significant that in the WCD
proceedings, the UN IWC, aframework convention, went largely unchallenged and accepted
by all ‘stakeholders as a matter of course (Millington 2000). The equitable utilisation
principle, the cornerstone of the UN-IWC, is controversial as it raises questions about social
values, values in selection of technologies, conceptualising corporations-state-citizen
relations and what congtitutes ‘ human development’ and ‘ sustainable development’ (D'Souza
2006: p.464-467, 467), in other words the very issues at the heart of the WCD proceedings.
The critique of large dams in social sciences and by social movements stops within national
boundaries. They do not extend to international law and the global legal regime that
underpins large dams and sustains commodified relations over water between users,
appropriators and * stakeholders'.

Instrumentalist conceptualisation of development grounded in empirical approaches of the
WCD and the positivist approaches of the ILC do not suggest anything suspect in the absence
of any apparent connections between the two events that are so closely tied to dams and
development. Both approaches decontextualise the legal and institutional developments from
the overarching backdrop of the global rise of neo-liberalism. The problem of two parallel yet
apparently unconnected developments in relation to water resources arises only if the
problematic is re-framed as: is it possible that two major developments relating to dams and
development, both of major significance to regulation of rivers, both having their genesisin

3 For voti ng patterns on the UN-IWC see (Wouters 2003)
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post-war developments, both emerging against the backdrop of neo-liberal reforms globally,
are unconnected? Reframing the question in that way opens up conceptual spaces to draw out
the common grounds between the two proceedings and to bridge the gaps in the discourses
over large damsin social sciences and international law on development of water resources.

4. Statev Market Requlation in L aw

To assert any connection between the two events, it is necessary to begin by acknowledging
that both events undertake to transform the legal regimes for water in different spheres. The
WCD develops rules, principles, guidelines and policies to regulate appropriation and use of
water within national jurisdictions. The UN Convention develops rules, principles, guidelines
and policies to guide appropriation and use of transboundary water between states
internationally. Acknowledging that law in involved in both the events makes it possible to
being by interrogating the law as a point of departure to understand the hiatus in the
discourses about the two events and the political programme that underpins them.

It is widely accepted that neo-liberal transformations involve rolling back the state, and is
associated with liberalisation and privatisation in economics. Differences in the
characteristics of ‘the law’ under state regulation and market regulation may be less apparent.
In essence the difference liesin the institutional framework for ‘the law’ seen as a set of rules
and principles. Markets undertake ‘enactment’ and ‘enforcement’ of law in very different
ways from states. An extended period of state regulation of economic regimes has
familiarised us with certain legal forms that are now seen as essential features of the law by
many, especially social scientists. These features include: (a) conflating law with statute law;
(b) an instrumentalist view of law that sees state agencies achieving certain outcomes
mandated through statutes, rules, regulation and policies; (c) law as a set of imperatives for
different social actors to abide by; (d) law as comprising two distinct domains, the ‘public’
the *private’ domains; (e) regulation through the institution of the civil service, the executive
and in the final analysisthe legislature, all operating under public law principles.

Market regulation, the characteristic feature of law under neo-liberalism, involves regulation
through market institutions. Market ingtitutions  involve  setting up
authorities/agencies/organisations that operate under a distinct set of institutional rules
autonomous from the state. Rolling back the state thus entails autonomy from conventional
rules that govern state institutions comprising the civil service, the executive and rules of
parliamentary procedures. Legal instruments under market regulation routinely take the form
of setting up regulatory authorities to regulate a specified field in market relationships: e.g.
competition, inflation and currencies. The regulatory authorities set up norms for the actors
within that field and take steps to ensure actors conform to the norms for that field. The type
of instruments used to regulate the market may include voluntary codes, industry standards,
dispute resolution mechanisms amongst others, all operating on private law principles. Social
policies too are brought under market instruments. Hence the emphasis in more recent times
on ‘corporate social responsibility’, labour market regulation through inflation policies and
new institutional models for tertiary education funding.

State regulation rationalises economic regulation on the basis of ‘public’ good in the name of
society. Thus state regulation retains the distinction between the economic sphere and the
socia sphere, the public and the private domains in law. Market regulation rationalises
economic regulation on the basis of ‘public’ good but assumes economic policy is social
policy and therefore benefits all of society. Market regulation therefore conflates the
economic and social spheres, the public and private domains in law. Thus it is the
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institutional context of the law, and the type of legal instruments used in law, that marks the
point of departure for law under state and market regulation.

Both, state and market regulation share common attributes of law under capitalism, however.
The common attributes include: (a) privileging of economic relationships over all other social
relationships; (b) sanctifying private property rights; (c) creating and refining legal regimes,
principles and instruments for appropriation of labour and environment; (d) legal polices and
instruments for alienation of people from land, water, minerals and other nature resources by
turning them into commodities for exchange in the market-place; (e) positive law
underpinned by empiricism and positivism in social and physical sciences. The differencesin
the ingtitutional frameworks for the law encompass different modes of enactment,
enforcement and legitimation of the law; and different philosophies, theories and
rationalisations of principles and rules. It is important to emphasise the convergences in the
characteristics of ‘the law’ under state and market regulation. All too often the differences
understood without the convergences create gaps in knowledge that allow insular
developments in different dimensions of the same social phenomenon. The absence of
apparent connections between the WCD processes on the one hand and the UN-IWC
proceedings on the other in the discourses on dams and development exemplify the insular
processes and conceptual gaps in the transition from state to market regulation of water
resources law and devel opment.

5. Regime Changes and Neo-/iberalism

The rise of neo-liberaism since the end of the Cold War has triggered pervasive
transformations in regulatory regimes in a wide range of social sectors (Braithwaite and
Drahos 2000). Water is no exception. Regime changes have occurred historically during
certain periods either as a result of revolutionary socia transformations, or far reaching
changes in the institutional mechanisms within the same constitutional order. Whatever the
means, changes in regulatory regimes entail wide ranging institutional transformations and
relationships between institutions in a social system.

One conceptual challenge posed by the emergence of neo-liberalism globally is the problem
of human agency in regime changes. Regime theories have been criticised, and rightly, for
their tendency to subsume human agency and to construct regimes premised on empirical
conjunction of events and facts within narrow positivist frameworks. Regimes need not
however be understood as a conjunction of facts and events and human agency does not have
to be excluded in accounts of regimes (LIoyd 2002). Regimes involve relatively enduring
interrelationships between ingtitutions. The stability is achieved through ‘manufacturing
consent’ achieved through reconciling conflicting interests where necessary and establishing
decisive hegemony by one or more interests in society where required.

The other conceptual challenge relates to transitions from one regime to another as with the
transition from the post World War 11 world order to the post Cold War world order. Regime
transitions, the period when one regime has broken down and another in construction, are
periods when the ‘social whole appears blurred and ideological debates by major social
actors emphasise some strands in the structural changes underway over others. The processes
of change are rationalised or resisted by different social actors using different types of
arguments, usually economic arguments, political arguments or moral/ethical arguments
(Darby 1987). These arguments emanate from the position of different social actors within
the previous social order and the ways in which the changes impact upon them.
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The dominance of positivism in law and empiricism in social sciences means, the arguments
appear disaggregated and disconnected. The ‘social whole’ is rendered opague as a result
{Buck-Morss, 1995 #35}. The fluidity during periods of transition means the nature of the
‘social whole’' can be grasped only after the regime has achieved some degree of stability.
The systemic coherence of regimes thus becomes visible only retrospectively. Regime
theories therefore often lapse into retrospective analysis of the institutional relationships
within a social order that appear to discount the social agents that brought about the
transformation. The challenge therefore is to be able to envision the structural and systemic
ramifications of the arguments, economic, political and moral/ethical that social agents put
forward in support of or opposition to social and legal changes during periods of transition.
The simultaneous insularity and complementarity in the WCD and UN-IWC processes
provide a useful vantage point to investigate the ways in which political arguments, economic
arguments and moral/ethical arguments by different social actors on questions affecting water
resources devel opment, especially the controversies on large dams, made from their positions
within socia structures, contribute to our understanding of the way regime changes occur.

Two most significant concerns for law under capitalism remains managing competition
between economic actors and managing social conflicts following from economic
developments. In relation to water resources development the concerns have been about
managing the apportionment of water to different riparian users and regions; and providing
mechanisms for dispute resolution arising from water appropriation and use. Neo-liberal
regime changes entail transferring both functions from the institution of the state to market
ingtitutions. In classical liberal theory, the rule of markets was ensured by ‘rule of law’,
wherein the role of the state was, in Adam Smith's words, akin to that of a‘night watchman’.
Henry Maine the legal theorist who extended classical liberalism to the colonies rationalised
colonial law by arguing all societies evolved from status based social relations to contractual
socia relations (Maine 1909). In developing law for the colonies, Maine blended social
Darwinism and liberal theory, to create the basis of ‘progress as the rationale for
colonialism.

In the post World War 11 world order, international development organisations notably the
World Bank, fostered state regulation in the water sector through state economic planning,
state bureaucracies and bilateral and multilateral development assistance in the post-World
War Il period to facilitate regimes of appropriation of labour and environment through
industrial development, mechanised agriculture and infrastructure development. The
transition from state to market regulation has seen the World Bank in recent times, foster
market regulation in the water sector through water users associations based on private
property regimes, market instruments using user pay principles, to facilitate appropriation of
labour and environment through development of industrial, agricultural and infrastructure.
The policies aim to take developing countries further up the ladder of ‘progress seen as
movement from ‘status' to ‘contract’ based social relations through law reforms in line with
what Sir Henry Maine envisioned for the colonies.

Under early capitalism before the World Wars, more and more relations and transactions in
society assumed the form of a contract between individual(s) and/or group(s) within the
umbrella of the nation-state (Tigar and Levy 1977). The legal form of contractual relations
provides (a) the conceptual framework for socia transactions; (b) the value framework for
socia transactions and (c) the sanctions framework (i.e. mechanisms for dispute resolution
and penalties for non-compliance). In the post World War Il world order, contractual social
relations were extended to the international arena. The extension occurred by transforming
economic relations between states and between states and international organisations to
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(semi)/contractual legal forms. During this period the institution of the state developed a
‘split personality’. The functions of the state as an ingtitutional player in the economy,
through public enterprises, manufacturing and trade was akin to ‘private’ institutions with
monopoly status, and the political functions were cast in the mould of traditional ‘public’
law.4

The constitutional status of the International Economic Organisations (IEO) within the UN
system notably the World Bank and the International Monetary Fund was legalised through
the specialised agency agreements with the UN (D'Souza 2006, at p. 294). The IEOs with
independent legal personality could develop contractual relations between the |EOs and states
and between states inter se using instruments such as bilatera and multilateral aid
agreements, contracts and memorandums using private law principles and dispute resolution
mechanisms. Neo-liberalism takes the contract form of social relations to new heights by
restructuring the relations between corporations, states and social groups, qua
collective/corporate entities as contracting parties. In other words law under neo-liberalism
creates new institutions with their own sets of rules and goals; and regulates the relationship
between the institutions. Legal innovations under neo-liberalism involves developing new
forms of enacting and enforcing law, new discourses for legimating law and new institutions
that will regulate relations between different types of collective entities and institutions, in the
new language of neo-liberal legalism the ‘ stakeholders'.

Viewed in this way the WCD and the UN-IWC reconstitute different strands in the regime-
changes for water along neo-liberal lines: the first restructures relations between social agents
within nation states internally; and the other between states and transnational organisations
and corporate entities externally.

6. Creating New Regimes: What the WCD and the UN-I/WC Do.

The WCD process and the new water regime

The main rationale for the WCD was, as the title of the report suggests, developing a ‘ new
framework for decision making'. It proposes three broad criteriato promote five core values -
equity, sustainability, efficiency, participatory decision-making and accountability - all core
components of ‘democratic development’. The criteriaare:

A rights-and-risks approach as a practical and principled basis for identifying all legitimate
stakeholders in negotiating development choices and agreements,

Seven strategic priorities and corresponding policy principles for water and energy resources
development - gaining public acceptance, comprehensive options assessment, addressing
existing dams, sustaining rivers and livelihoods, recognising entitlements and sharing
benefits, ensuring compliance, and sharing rivers for peace, development and security; and

Criteria and guidelines for good practices related to the strategic priorities, ranging from life-
cycle and environmental flow assessments to impoverishment risk analysis and integrity
pacts (World Commission on Dams 2000: p.5).

4 For theoretical viewpoints on the ‘public’/ ‘private’ divide in law see University of Pennsylvania Law
Review 1982 vol. 130: Specia Issue on Public Private Divide with discussion and debate.
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The WCD reaffirms the view that dams have made important contributions to human
development; that the social and environmental costs of dams have been considerable; that
technological alternatives to sustainable development of water resources need more attention;
that efficiency of projects need improving and ‘inefficient’ projects need to be dealt with; that
financial viability of projects need to be closer monitoring and lastly and most significantly
for the law, the WCD Report finds that:

By bringing to the table all those whose rights are involved and who bear the risks associated
with different options for water and energy resources development, the conditions for a
positive resolution of competing interests and conflicts are created (World Commission on
Dams 2000: p.7).

Summarising the work of the WCD it can be said that there were two different but related
‘stakes’ involved in the WCD process. One was the ‘stakes' that different ‘ stakeholders' had
in water appropriation and use. It included the interests of the urban and rural poor in the
‘Third World’ evicted from land and deprived of means of subsistence, as well as
environmental concerns in the ‘First’ and ‘Third Worlds. The other was the ‘stakes that
International Organisations and ‘First World’ states had in ensuring a smooth transition from
a state to market regime for regulation of relations over water. This involved removing water
from the ‘citizen-state’ framework of regulation and inserting it into ‘stakeholders-markets
framework of regulation.

Not surprisingly the WCD framed the debate as ‘pro vs. anti large dams and invited al
‘stakeholders to participate in the proceedings. By participating in the proceedings the
‘stakeholders' ceased to claim water as citizens with ties to a place, a location, a nation and
instead claimed water as ‘non-state actors with ‘stakes in the water markets. For the
purposes of the regime transformation it did not matter what positions the ‘ stakeholders' took
on the pro vs. anti large dam controversy. Indeed many ‘stakeholders’ including states and
non-state actors criticised the WCD report from different standpoints (Bandyopadhyay 2002;
Bird 2002; Fujikura and Nakayama 2002; lyer 2003; Navalawala 2001; Scudder 2001; Thatte
2001). Regulatory regimes create a field for non-state actors to ‘stake’ their claims. Within
that field, how effectively ‘stakeholders defend their ‘stakes depends on their ability for
ingtitutional innovation, alliances with other ‘ stakeholders' and above all common interestsin
the appropriation and use of water.

The WCD process was subjected to a ‘socia audit’ soon after it was completed. The ‘non-
state actors', the World Research Institute, Lokayan and Lawyers Environmental Action
Team, al non-governmental ‘epistemic communities’, carried out the audit. Their work was
supported by the Ford Foundation, the Royal Dutch Ministry of Foreign Affairs, the Swedish
International Development Co-operation Agency, the US AID and MacArthur Foundation,
who were states, quasi government organisations, industry foundations and trusts with
‘stakes’ in regulatory mechanisms for water markets. The ‘social auditors' reported:

In this report, we look at the efforts of the WCD and its initiators to create political space for
diverse access to the process through

» full representation of relevant stakeholder groups on the Commission,
* independence from external influence,

* transparency to ensure the Commission’ s accountability to stakeholders' concerns, and
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* inclusiveness of arange of views in compiling the knowledge base.

We assess how the WCD put these principles into practice and the effect of this experience on
stakeholder perceptions of the WCD'’ s legitimacy as the process unfolded. This approach was
made possible by the time frame of our assessment, which was concurrent with the WCD.

We pay close attention to the political and practical trade-offs that the WCD faced in its
efforts to create a representative, independent, transparent, and inclusive process. (Dubash et
al. 2001: p.3.)(Italics added).

The *social auditors' were not inquiring into whether the recommendations of the WCD were
consistent with the interests of the poor in the ‘Third World’ and the global environment in
whose name the ‘anti-large dams’ campaigners spoke. Instead they were concerned primarily
with was ‘ stakeholder perceptions of WCD legitimacy’ and in ‘a representative, independent,
transparent and inclusive process . What was really at stake here was the legitimacy of new
types of law-making entailed in market regulation in a sector of economy that had become
especially disillusioned with the inequitable use and appropriation of water.

Likewise, for the World Bank too the substance of the issues in the pro vs. anti large dam
controversy was less important than the processes for decision making. What was important
was the willingness of the ‘stakeholders to recognise and participate in the new water
regime. Assessing the work of the WCD the WB states:

The focus of much controversy regarding the WCD Report has centered on the twenty-six
‘guidelines,” which have been interpreted by some proponents and critics of the Report as a
proposed new set of binding standards. The World Bank's conclusion on the guidelinesis best
summarized by the Chair of the WCD, who has explained that ‘ our guidelines offer guidance
- not a regulatory framework. They are not laws to be obeyed rigidly. They are guidelines
with a small 'g'." Individual governments and/or private sector developers may wish to test
the application of some of the WCD guidelines in the context of specific projects. In such
cases, the World Bank will work with the government and developer on applying the relevant
guidelinesin a practical, efficient and timely manner (World Bank 2002).

In clarifying that the WCD guidelines were ‘not a regulatory framework. They are not laws
to be obeyed rigidly. They are guidelines with a small 'g'.’, what is clarified is that the WCD
guidelines should not be seen as state regulation; they are not to be seen as ‘state law’
enforced through public law instruments of rights and sanctions within a citizen-state
framework. Rather the guidelines are principles that will inform institutional players in the
water markets; and the flexibility of the principles will allow institutional players to ‘stake’
their clams in the marketplace. In other words the state will be ‘rolled back’ to allow the
market to regulate; and the neo-liberal legal form of ‘flexible principles will guide
transactions over water. The WB developed an Action Plan comprising six complementary
areas based on the WCD report, amongst them:

[..]

* Continuing to emphasize institutional reform for more efficient use of water and energy;
[...]
[...]
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* Practicing a proactive and devel opment-oriented approach to international waters; and
[...] (World Bank 2002).

Wheat is important is that the WCD processes would be replicated by the WB for al projects
hereafter. The WB states:

The World Bank remains committed to implementation of its operational policies to ensure
that: key stakeholders are systematically identified and involved in project planning and
implementation; upstream meaningful consultations are held with affected groups to guide
project decision making, and their views and preferences are reflected in the plans devel oped
as an integral part of the project (World Bank 2002).

Not surprisingly since the WCD process was completed water privatisations, river
privatisations and corporate playersin the water markets regime have increased greatly (Earle
2001, Public Citizen 2004). The ‘ stakeholders who spoke for the * Third World' poor and the
global environment now voice concerns about water privatisation and the expansion of
corporate interests in the water sector (Barlow and Clarke 2002; Shiva 2002). The WB'’s
earlier shift of emphasisto legal and institutional issues to develop markets instrumentsin the
water sector (Kirmani and moigne 1997; Olem and Duda 1995; Rose 1998; Saman and
Uprety 2002) is reaffirmed and given a green signal by the WCD. There is a proliferation of
different industry, scientific and other water organisations all seeking to play in the market
field of ‘stakeholders. All of these developments are consistent with principles of market
regulation and neo-liberalism (Blatter and Ingram 2000; D'Souza 2005). The developments
suggest the convergence achieved through the WCD process was about law-making and
‘manufacturing consent’ for market regulation. It was never about resolving the conflicts of
interests between *stakeholders’. Under market regulation it is the markets that do *justice’
between ‘stakeholders acting through their institutions. In the fina analysis law and
regulation are about processes, procedures and practices that regulate conduct/transactions
between different individual s/groups and institutions in society.

Undoubtedly the ‘ stakeholders’ who spoke for the poor and the environment, did so because
of their frustrations with the ‘citizen-state' model of state regulation where the state did not
do justice to the poor and the environments. They took their chances in the *stakeholder-
market’ model of regulation in the hope that they might be able to play a better role in the
water markets to bring justice to those on whose behalf they spoke. In so far as both models
of regulation are designed to facilitate appropriation of water for industry, for profit-
maximisation, for increased rate of return on investments, the ‘stakes of the poor and the
environment invite attention to the substance of water regimes: for whom and for what and
how appropriation occurs. The substance of water appropriation transcends questions about
the legal forms and processes for appropriation and use.

The UN-IWC and the new water regime

The UN-IWC, a framework convention, undertakes to codify the law on international
watercourses. The mandate to codify international law derives from Articles 1(4) on
‘harmonizing the actions of nations and 13(1)(@) on ‘encouraging the progressive
development of international law and its codification’ in the UN Charter. The UN-IWC
acknowledges the special needs of developing countries. It reaffirms the need for sustainable
utilisation of waters and rivers to ensure development, conservation, management and
protection of international watercourses, the need for international co-operation, the Rio
Declaration of 1992 and Agenda 21, and existing bilateral and multilatera agreements
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(Convention on the Law of the Non-navigtional Uses of International Watercourses 1997
1997).

Typical of statutes, the UN-IWC defines terms and concepts. Article 2 (d) defines Regional
economic integration organisation:

'Regional economic integration organisation' means an organisation constituted by sovereign
States of a given region, to which its member Sates have transferred competence in respect
of matters governed by this Convention and which has been duly authorised in accordance
with itsinternal procedures, to sign, ratify, accept, approve or accede to it (Convention on the
Law of the Non-navigtional Uses of International Watercourses 1997 1997: Art.2 (d)).
(Italics added).

Thus, Article 2(d) provides for creation of supranational organisations for regulation and
management of rivers. Once formed, these supranationa organisations will further roll back
the states which would have ‘transferred competence’ on certain aspects of management of
water resources to the global institution. The transnational organisation would have removed
more aspects of water resources management outside the framework of citizen-state relations
based on rights and sanctions. The new global ingtitutions, with their own internal rules,
objectives, procedures and practices with alegal personality will become institutional players
in the water markets in their own right independent of the states that formed the
transboundary regional organisation. It may be noted here in passing that the Mekong
Agreement in 1995 set up the Mekong River Commission. It gave renewed impetus to
transboundary dam projects on the Mekong River which had commenced in the nineteen
fifties and came under cloud during the Cold War(Sneddon and Fox 2006).5

Part 1l of the UN-IWC sets out the general principles governing use of river waters and
covers the substantive rights and obligation of states. Articles 5, 6 and 10 are the most
significant and controversial principles. Article 5(1) develops the principle of ‘equitable and
reasonable utilisation” and requires that:

[...] international watercourses shall be used and developed by watercourse States with a
view to attaining optimal and sustainable utilisation thereof and benefits thereform.

The legal concept of ‘equitable utilisation’ is problematic (D'Souza 2006). The concept
involves assessing the role and competing interests of different ‘ stakeholders'. Under the UN-
IWC processes the ‘stakeholders are global players are states, intergovernmental
organisations and 10s acting as economic actors at a time when the role of the states within
national jurisdictions has been rolled back to varying degrees. The status of other global
‘stakeholders': the dam industry, power generation industry, epistemic communities, and
water trading industries are privileged because their place is secured by the way equity in
water appropriation and use is conceptualised. To determine ‘equitable utilisation’ the
preamble provides the guidelines. The meaning must be derived from the United Nations
Conference on Environment and Development of 1992, the Rio Declaration and Agenda 21.
It follows that the meaning and application of the principle of ‘equitable utilisation’ must be
derived from further developments of those global policies by development agencies and 10s,
restructured pursuant to the interagency cooperation initiatives after the WTO was formed as

5  Tothe contrary, on the Indus River, during the Cold War the peace was kept through the interventions of
|Os and states and the end of the Cold War has renewed tensions. See (D'Souza 2007, forthcoming).

128



discussed above. In doing this the WCD principles and guidelines will undoubtedly provide
‘objective’ and authoritative basis for determining what is or is not ‘ equitable utilisation’.

Article 6 enumerates the factors relevant to equitable and reasonable utilisation. The factors
to be considered include the social and economic needs of the states, the populations
dependent on watercourses, the effects of developments, amongst others. Article 6 does not
create a weighting mechanism for the relative importance of the factors, or a hierarchy of
priorities. In fact Article 10 explicitly states that ‘no use of international watercourse enjoys
inherent priority over other uses'. The key point here is that the global water regime that the
UN-IWC formalises as international law predetermines the conditions for water appropriation
and use within nation-states and within national law. The global water regime that
predetermines the appropriation and use of water within natural boundaries went
unchallenged because ‘epistemic communities speaking on behalf of the environment and
the global poor were unable to make the connections between the UN-IWC processes and the
WCD processes. Those connections could only be made by anchoring both the developments
to the wider context of developments in capitalism and imperialism and the ways in which
the wider processes expropriate the poor and the environment.

At the global level, legal theory hangs on to the principle that states represent their
populations. If their popul ations comprise diverse and competing interests the states must sort
out those differences within domestic jurisdictions. Thisis a circular argument because states
have been rolled back, global institutions have emerged as major players, neo-liberalism has
changed the rules of the game, and states have limited leeway to manage competing domestic
interests. For the less economically powerful water users like subsistence farmers or the
urban poor who must rely on their political power within a constitutional framework of
national law, the willing participation of their spokespersons in rewriting the rules of the
game and their willing repositioning as ‘stakeholders' in the global market, is not exactly
empowering.

Part 111 of the UN-IWC sets out the obligations on the part of States when planning water
projects. Part 1V provides for protection, preservation and management of rivers, Part V for
emergency situations and Part VI for dispute resolution during armed conflict and project
related disputes and provides for arbitration and/or submitting the dispute to the International
Court of Justice. Article 33 of the UN-IWC includes the conventional mechanisms for dispute
resolution mechanisms based on consensual decisions by states. Article 33 extends the
conventional principles for invoking dispute resolution mechanism in internationa law in
significant ways (Tanzi and Arcari 2001: ch. 6). Article 33(3) provides that the state parties
are unable to settle their disputes within six months, then one of the state parties may request
afact finding commission to be appointed unilaterally. Article 33 also provides for a range of
non-judicial third-party settlement procedures including mediation, arbitration and
negotiations. The WB is imminently placed in a position to play the role of mediator. A
number of UN organisations like the Global Environmental Facility (GEF) a financial body
supports the idea the WB’ s role as mediator in transboundry water disputes (Duda and Roche
1997). These developments dovetail the WB’s thinking on a greater role of the WB in
mediation and dispute resolution. A mediation and conciliation role for the WB will invest it
with a quasi-regulatory role between ‘ stakeholders'.

Conclusion

To sum up, the UN IWC creates a framework for decision making and conflict resolution
between states on transboundary waters. It creates the legal framework for supranational
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organisations that facilitates dam construction (Beaumont 2000; Nakayama 1997), in other
words create new institutional players in the water markets with powerful interests in
sustaining large dams. The WCD recommendations create a framework for decision making
and conflict resolution between ‘stakeholders within the state by addressing questions of
social equity and environmental sustainability within the framework of neo-liberal economic
development. Both are informed by the same core values, concepts, ideas;, both are
committed to devel oping processes with legitimacy, for use and appropriation of water on the
one hand and conflict resolution mechanisms on the other, between states and between
‘stakeholders' . Both processes are directed at building institutions capable of engaging and
facilitating market transactions in the appropriation and use of water. Taken together, the
WCD and the UN-IWC are complementary processes that seek to redefine new public and
private spheres, create new roles for states and ‘ stakeholders’ in relations to waters and rivers.
Together the two frameworks seek to create a new regime by:

Providing for supranational organisations for utilisation and management of water based on
core concept of the river basin asa‘natural’ unit of regulation.®

Creating a framework to take the regulation of waters and rivers to the next stage of legal and
ingtitutional development: from a bureaucratic administrative form of governance typical of
the post World War 11 period to regulation by market institutions, mechanisms and principles;
in other words from take water from ‘rule of men’ to ‘rule of law’, from State to Market
mechanisms of governance.

Creating communities of ‘stakeholders in water based on market principles, institutions and
instruments.

Redefining the relations between States, International Organisations, corporations and
supranational organisation within arights-based framework in the public sphere.

Providing for international interstate institutions by requiring the states to cede some of their
powers in relation to rivers to international organsiations committed to facilitating water
resources development for industrialisation, agriculture and power generation through private
actors.

Redefining the relations between citizens interse within a rights-based framework in the
private sphere.

A legal regime is a much broader concept in that it includes a variety of statues, policies,
concepts, values, goals, instruments and mechanisms of governance that taken together define
socia relations over water (or any other relations) in society and prescribes the ways in and
the extent to which different segments of society will participate in the regime. Law is about
relations (Hunt 1993). Law casts different social actors into normative roles and thereby
facilitates behavioural expectations that facilitate repeated transactions required for social
relationships to work. Law under neo-liberalism casts different ingtitutional actors into a
normative framework that regulates institutional responses, behaviour and repeated
transactions. In this law under neo-liberalism enables a classical liberal world view to operate
on enlarged scales, with enlarged ramifications for inequality, dispossession, and social and
environmental conflicts.

6 For acritique of what is entailed in this concept see (D'Souza 2006).
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Taken together, the WCD and the UN-IWC appear complementary processes that seek to
redefine public and private spheres in waters and riversin the ‘ Third World' and between the
‘First’ and ‘Third Worlds aong neo-liberal principles, and create a framework for
ingtitutional developments within market regulated regimes for water resources. The socia
actors engaged in the regime changes do not however make the connections between the two
events. Disciplinary orientations, immediate sectoral interests, and minimising the importance
of theory and philosophy in discourses on law and socia policy, especialy in the ‘Third
World and in international law, prevent envisioning of the ‘social whole' that is in the
making.

The tragedy lies not in the fact that the regime changes occurred but that the ‘epistemic
communities’ speaking for the dispossessed, the environment, for distributive justice and
human values, participated willingly and contributed to a regime change that could produce
results that are the very opposite of the reasons that prompted their involvement and
interventions. Decontexualised analysis unconstrained by history or geography disengages
the analysis of water resources from the wider processes of transformations in capitalism,
forms of colonialism and ways in which structuring and restructuring of social orders occurs
(D'Souza 2003). Narrow empiricist approaches to social and natural phenomena, narrow
positivist approaches to law, reductionist methodologies and disciplinary closures cast a veil
over social relations over water. The veil conceals the politics of water as the WCD/UN-IWC
processes show. There is by now an extensive critique in socia theory and philosophy on all
of the approaches. Why the philosophical and theoretical critique eludes critical engagement
on water issues by ‘epistemic communities’ speaking on behalf of the dispossessed and the
environment must be left to another inquiry.
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lV. HUMAN RIGHT TO WATER

SATYA PRAKASH DASH, WATER: A HUMAN RIGHTS PERSPECTIVE

Water is the single most essential condition for the survival of mankind in the world. The
very existence of mankind depends on the availability of potable water. Man is constantly in
the lookout for water sources in other planets of the Universe also. The absence of living
creatures in other planets is attributed due to the absence of water. Hence, water, forms the
very basis for life. Water is also required for all other alied activities of mankind. Water, for
this reason forms one of the vital elements of natural resources and it also is required for
production of other sources of energy.

From the pages of history, it is observed that civilizations were established on the banks of
the river system. Wherever there was a river system flowing, people inhabited the area and
gradually they established there. Proximity to the river valley area was the first choice of any
civilization, and for this reason al the major cities of the world are located near a river
system. This indicates the importance of water to mankind from time immemorial. In any
case, water is the first priority of mankind and this continues even today in spite of much
advancement in the field of science and technology. As water is the primary requirement for
sustenance of human life, and without which the right to life cannot be attained, it is hence
implied to be a human right.

The United Nation's Centre for Human Rights defines human rights as ‘those rights that are
inherent in our nature and without which we cannot live as human beings' . Maurice Cranston
defines a human right as *a universal moral right, something which all men everywhere, at all
times ought to have, something of which no one may be deprived without a grave affront to
justice, something which is owning to every human being simply because he is human’
(1973;36). Supporting the concept of human rights very strongly, Wiseberg (1996) writes,
‘human rights are entitlements due to every man, woman, and child because they are
human...... They are non-derogable rights: Their violation can never be justified, even by a
State of national emergency........ The premise of current international law is that these rights
are inherent in the human person: They are not given to people by the State, and the State
cannot deprive people of their rights' . These are some of the various interpretations of human
right and from this one can well imagine its deeper meanings and wider ramifications.

It is also an irony that the State even though guarantees the human rights, also plays a major
role to scuttle the same human rights, either manifestly or latently. This happens prominently
when the sovereignty of the State plays a determining role. Violations of human rights are
often marked in the newer directions, particularly relating to its global implications.
‘Moreover, the slow but steady growth in the global recognition of human rights and their
relevance to an ever-increasing number of areas that were hitherto considered unrelated to
human rights, should encourage a belief that the adherence to human rights standards, and the
increase in their substantive implementation, will aso grow. The work and commitment of
the United Nations agencies to fulfill their mandates under the various human rights
instruments must be lauded for giving increased visibility and legitimacy to the human rights
they cover, and ultimately, to furthering their realisation * (Salman & Mclnerney, 2004;3).



The issue of water as a human right aptly finds an expression in this regard, as water is
required for right to life, and is an emerging subject in the contemporary human rights debate.

Recognition by the world community of the seriousness of the problems facing the water
resources sector, and the attempts to address them, including the issue of the right to water,
started in earnest in the 1970s, and have continued ever since (Salman & Mclnerney, 2005;
7). The United Nations Conference on the Human Environment in 1972 in Stockholm while
identifying water as a natural resources, stated in Principle 2, ‘ The natural resources of the
earth including the air, water, land, flora and fauna and especially representative samples of
natural eco-systems must be safeguarded for the benefit of the present and future generations
through careful planning or management, as appropriate’. The underlying contention for
deriving a human right to water from the emerging principles of environmental law is that
there exists some form of individual human right to environment, as well as a genera right of
the environment, where by states must acknowledge the importance of preserving nature for
nature's sake (Salman & Mclnerney, 2005;57-58). In 1977, the United Nations Mar del Plata
Water Conference was held in Argentina with a specific focus on the water resources
problems. In this conference, the Mar Del Plata Action Plan was adopted which included
various recommendations and conclusions on water issues. It was decided to observe the
decade of 1981-90 as the International Drinking Water Supply and Sanitation Decade,
‘during which Member states will assume a commitment to bring about a substantial
improvement in the standards and levels of services in drinking water supply and sanitation
by the year 1990'.

The United Nations Water Conference of 1977 is regarded as the first step in the direction to
right to water. The Resolution Il of the Conference on Community Water Supply declared for
the first time that ‘all peoples, whatever their stage of development and their social and
economic conditions, have the right to have access to drinking water in quantities and of a
quality equal to their basic needs (UNWC, 1977;66). The Resolution emphasized that
availability of safe drinking water and the disposal of waste water properly, ‘are essentia
both for life and the full development of man, as an individual and as an integra part of
society’ (Salman & Mclnerney, 2005;8). To make this feasible, the Resolution appealed
cooperation of al global players, ‘so that water is attainable and is justly and equitably
distributed among the people within the respective countries . Commenting on the Resolution
of the United Nations Water Conference, Salman & Mclnerney (2005;9) are of the opinion:

The Resolution unquestionably represented a milestone, particularly
considering the time at which it was issued, a quarter of a century before the
United Nations Committee on Economic, Social and Cultural Rights declared
safe drinking water a human right. Referring smply to a ‘right’ rather than a
“human right’, the Resolution clearly addressed the issues related to the right
of access to safe drinking water. As such, the Mar del Plata Water Conference
can be considered the starting point for the debate on the right to water, and it
has indeed provided the basis for the current discussion on the issue of the
human right to water.

In 1992, in two International Conferences, the availability of fresh water and its right to
humanity was unanimously supported. The first was the International Conference on Water
and the Environment held in Dublin in January 1992, where the Dublin Satement on Water
and Sustainable Development was issued. Among other things, the Statement stated, ‘it is
vital to recognize first the basic right of all human beings to have access to clean water and
sanitation at an affordable price’. However, the Dublin Principles do not explain the concept
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of ‘affordability’, nor do they suggest means through which its content and meaning could be
determined (Salman & Mclnerney, 2005;9). The other Conference was the United Nations
Conference on Environment & Development held in Rio de Janeiro in June 1992, popularly
called 'Rio Summit'. In its Programme of Action for Sustainable Development, a separate
chapter was included on freshwater resources. On the water rights issue, it contained, ‘water
resources have to be protected, taking into account the functioning of aquatic eco-systems
and the perenniality for the resources, in order to satisfy and reconcile needs for water in
human activities. In developing and using water resources, priority has to be given to the
satisfaction of basic needs and the safeguarding of the eco-systems' . Moreover, the chapter
endorsed the Resolution of the Mar del Plata Water Conference that all peoples have the right
to have access to drinking water, and called this 'the commonly agreed premise' (ibid;10).

In keeping pace with these sustained devel opments on water rights issue and water resources,
in 1996 the World Water Council (WWC) and the Global Water Partnership (GWP) was
established. The WWC is supposed to act as a think-tank on water resources matters, while
the GWP was established as a working partnership among all entities involved in water to
support countries in integrated water resources management (ibid). Due to the efforts of these
two organizations, the World Water Forum was organized in Marrakesh (Morocco) in 1997,
the Hague (Netherlands) in 2000 and in Kyoto (Japan) in 2003. The Marrakesh Declaration
recommended, ‘ action to recognize the basic human needs to have access to clean water and
sanitation’. The Hague Declaration stated, ‘that access to safe and sufficient water and
Sanitation are basic human needs and the Kyoto Declaration stated, ‘we will enhance poor
peopl€'s access to safe drinking water and sanitation’. The fourth World Water Forum held in
Mexico (2006), failed to declare water as a basic human right, thereby depriving near about
one hillion people who are without a source of clean water. It is worth mentioning that the
UN World Water Development Report, released at the 4™ Forum, stated that nearly 6,000
people, mostly children, die of water-related causes every day.

Provision for clean water as a human right was strengthened by the Resolution on the Right to
Development issued by the General Assembly of the United Nations in 1999. Among other
things towards facilitation of the right to development, the Resolution stated, ‘the rights to
food and clean water are fundamental human rights and their promotion constitutes a moral
imperative both for national Governments and for the internationa community’. The
statement, no doubt, is the strongest and most unambiguous in declaring a human right to
water, and linking this right to the overall right to development (Salman & Mclnerney, 2005;
11-12).

These resolutions, declarations, action plans, etc, however, do not have a legal status and
hence are not binding but nonetheless are sufficient to influence policy decisions at later
stage. In this direction, the treaty of the United Nations Convention on the Law of the Non-
Navigational uses of International Watercourses, adopted by the United Nations General
Assembly on May 21, 1997, does have alegal meaning and recognizes the issue of water as a
human need. Article 10 (2) of the treaty states,

In determining ‘vital human needs’, special attention isto be paid to providing
sufficient water to sustain human life, including both drinking water and water
required for production of food in order to prevent starvation.

Salman & Mclnerney (2005; 14) are of the view that, ‘The United Nations Watercourses
Convention does not directly address the issue of the human right to water. Rather, it
confined its concerns to the issue of 'vital human needs, the meaning and practical
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implications of which are still difficult to articulate’. Whatever may be the implications, it is
certain that water is a 'vital human need' and that to sustain life, from which the basic human
right of right to life follows, water is essential.

Another major international instrument towards the human right to water is the United
Nations Millennium Development Goals (MDGs) issued in September 2000; 147 heads of
States have signed the eight goals that are to be achieved by the year 2015. Among the eight
MDGs, six are directly or indirectly related to the water issue. These six goals are (1)
eradication of extreme poverty and hunger, (2) reducing child mortaity, (3) improving
material health, (4) combating HIV/AIDS, maaria and other diseases, (5) ensuing
environmental sustainability and (6) developing global partnership for development. The
achievement of all these goals, require safe drinking water for mankind. Those goals include
reducing by half the proportion of people without sustainable access to safe drinking water
(ibid; 14). As sanitation was somehow absent in these goals, the United Nations Summit on
Sustainable Development in Johannesburg in September 2002 included the goal with regard
to basic sanitation.

The Committee on Economic, Social and Cultural Rights, in November, 2002, in its Generad
Comment No.15 also discussed on the issue of water as a human right. Among other things,
the General Comment No.15, stated:

The human right to water entitles everyone to sufficient, safe, acceptable,
physically accessible and affordable water for personal and domestic uses. An
adequate amount of safe water is necessary to prevent death from dehydration,
to reduce the risk of water-related diseases and to provide for consumption,
cooking, personal and domestic hygienic requirements.

The Committee, in the General Comment, stressed upon three essential factors with regard to
the issue of water. These are availability of water, quality of water and accessibility of water.
Accessibility includes physical accessibility, economic accessibility, information accessibility
and non-discrimination. The Committee also relied upon various other international
instruments of human rights so as to derive and infer rights relating to water. Article 11 of the
International Covenant on Economic, Social and Cultural Rights (ICESCR), states, ‘ The right
of everyone to an adequate standard of living for himself and his family, including adequate
food, clothing and housing, and to the continuous improvement of living conditions'.
Similarly, Article 12 of the ICESCR states, ‘The State parties to the present covenant
recognize the right of everyone to the enjoyment of the highest attainable standards of
physical and mental health’. Again, Article 1 (2) of ICESCR states, ‘In no case may a people
be deprived of its own means of subsistence'. It also tied the right to water to the other rights
enshrined in the International Bill of Human Rights, foremost amongst them the right to life
and human dignity (Salman & Mclnerney, 2005; 57).

In addition to what has been written above, ‘ The Committee also based a significant part of
its argument on the right to water on the existence of other international legal instruments that
recognize the right to water’ (ibid;60). The Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW), in Article 14 (2) contained, ‘enjoy adequate
living conditions, particularly in relation to housing, sanitation, electricity and water supply’.
The Convention on the Rights of the Child, in Article 24 (2) guarantees that States parties
shall combat disease and malnutrition through the provision of adequate nutritious foods and
clean drinking water. In a similar manner, the Committee addressed other conventions to
derive the right to water. As such, in line with the ICESCR, the General Comment defines the
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States parties obligations under the Comment as ‘ constant and continuing’ - meaning that the
States parties have a constant and continuing duty to move expeditiously and effectively
toward the full realisation of the right to water (ibid; 65-66).

The Constitution of Indiain Article 21 guarantees, ‘ Protection of life and personal liberty’ as
a fundamental right. This right does not differentiate between a citizen and non-citizen and is
guaranteed to every person within its jurisdiction. This particular right, by its implied
meaning gives rise to a number of supplementary and ancillary rights and *‘ has received the
widest possible interpretation’ (Bakshi, 2001; 47). The Supreme Court of India in B.L.
Wadhera vrs. Union of India has opined that ‘right to life under Article 21 includes the right
to enjoyment of pollution-free water’. It is pertinent to mention that the Supreme Court not
only regards 'water' as fundamental right but that it also should be "pollution-free', indicating
that a person maintains a healthy life and dignified existence. The Supreme Court in Francis
Coralie (AIR 1981 SC746 at 753: (1981) | SCC 608), was of the opinion that, ‘we think that
the right to life includes the right to live with human dignity and al that goes with it". The
Supreme Court in Pathumma vrs. Sate of Kerala (AIR 1978 SC 771. (1978) 2 SCC1) stated,
‘The judicial approach should be dynamic rather than static, pragmatic and not pedantic, and
elastic rather than rigid’. The Supreme Court has on several times given stress on the
implicative and applicative aspect of a particular fundamental right without restraining it to
its narrow meaning. ‘ The Court has asserted that in order to treat aright as fundamental right,
it isnot necessary that it should be expressly stated in the Constitution as a fundamental right.
Political, social and economic changes occurring in the country may entail the recognition of
new rights and the law in its eternal youth grows to meet socia demands'. (Godbole, 2004,
1106).

Considering the significance of water, the Constitution of India in Article 262 enumerates
provisions with regard to disputes relating to waters. The said article states, * Adjudication of
disputes relating to waters of inter-State rivers or river valeys: (1) Parliament may by law
provide for the adjudication of any dispute or complaint with respect to the use, distribution
or control of the waters of, or in, any inter-State river or river valey; (2) Notwithstanding
anything in this Constitution, Parliament may by law provide that neither the Supreme Court
nor any other Court shall exercise jurisdiction in respect of any such dispute or complaint as
in referred to in clause(1)’. This provision of the Constitution of India indicates the utmost
priority given to the disputes relating to water by the framers of the Constitution. By virtue of
this article, the Parliament enacted the Inter State Water Disputes Act, 1956. Section 11 of the
Act excludes the jurisdiction of the Supreme Court in respect of a water dispute referred to
the Tribunal. But the Supreme Court can direct the Central Government to fulfill its statutory
obligation under Section 4 of the Act, which is mandatory.

The National Water Policy 2002 of the Government of India, in the very first line states,
‘Water is a prime natural resource, a basic human need and a precious national asset’. Under
the heading, 'Drinking Water', it states, ‘Adequate safe drinking water facilities should be
provided to the entire population both in urban and in rural aress........ Drinking water needs
of human beings and animals should be the first charge on any available water’. In
conclusion, it is stated, ‘In view of the vital importance of water for human and animal life,
for maintaining ecological balance and for economic and developmental activities of all
kinds, and considering its increasing scarcity, the planning and management of this resource
and its optimal, economical and equitable use has become a matter of the utmost urgency’.
From this it is inferred that the Government of India identifies water both as a natural
resource and a national asset and also a basic human need. It is aware of the fact that
provision for safe drinking water is a must both for human and animal life and also to
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maintain the ecological balance and for 'economic and developmental activities. It is
certainly interesting to observe that the Government treats water as a natural resource and
national asset and hence integrates it for economic activities. This becomes more astounding
as the Government also considers the 'increasing scarcity' of water. In this perspective, water
is more regarded as a ‘commodity’ which is to be traded for economic gains. The National
policy no where regards water to be a human right but only a human need? The term 'need’
implies some sense of charity, and represents the recipients as passive beneficiaries, whereas
'right’ conveys a sense of legal entitlement, which should, in turn, result in a corresponding
duty (Salman & Mclnerney, 2005;16). Again, in Para 1.3 of the policy, it is stated, ‘water is
part of alarger ecological system. Realising the importance and scarcity attached to the fresh
water, it hasto be treated as an essentia environment for sustaining al life times'. Hence, the
intending threat of 'scarcity’ of water is an admitted fact and this has to be dealt with all
seriousness vis-a-vis the human rights approach to water as observed by the Supreme Court
of Indiain their various interpretations of the implicative aspects of the Fundamental Rights.

The State Government of Orissa is yet to have a new State Water Policy, eventhough the
National Water Policy 2002 stated, ‘ State Water Policy backed with an operational action
plan shall be formulated in a time bound manner say in two years. The State Government
has drafted a State Water Policy in the year 2003, but the same has not yet been adopted and
implemented. It is said that as water has varied users, the different Government Departments
like Agriculture Department, Water Resources Department, Urban Devel opment Department,
Rural Development Department, etc, are yet to reach at a unanimity decision to accept the
draft State Water Policy. The State Government has a State Water Policy 1994 that stated,
‘The Department of Water Resources apart from being the sole owner of the water resources
isalso aprincipal user in the agriculture sector’. However, the Draft State Water Policy 2003
has not mentioned that the Government is the owner of water resources, but has mentioned
that water is a precious asset of the State. The very first line of the Draft policy 2003 states,
‘Water is an essential resources, a basic need for the survival of the mankind and a precious
asset of the State’. The State Water Policy 1994 stated that the beneficiaries would pay the
charges for maintenance and management of water resources, while the Draft Policy 2003
states in addition to this the beneficiaries will aso have to pay for infrastructural
development. In this perspective, it may be mentioned that 80% of the water is used in
agriculture sector and as in the Draft Policy, State Government is no more the owner of water
resources, the burden will fall on the poor peasants directly as they are the users. The poor
peasants do not have any opportunity to devise the infrastructure and the cost involved asit is
done at the Government level, but they have to pay accordingly of the entire work for using
water resources.

Another significant factor which needs to be discussed is about privatization and more
involvement of private sector participation. Privatisation means exploitation of the poor and
deriving profits and their cost. The private party which will make investment would certainly
not do for charity but with profit-motive. The State may not make the investment for the
water projects and will be able to save finance, but in the long run it will be detrimental to the
public. Both the National Water Policy 2002, at para 13, and the Draft State Water Policy
2003, at para 16, have stated about Private Sector participation as follows:

Private sector participation should be encouraged in planning, development
and management of water resources projects for diverse uses, wherever,
feasible. Private sector participation may help in introducing innovative ideas,
generating financial resources and introducing corporate management and
improving service efficiency and accountability to users. Depending upon the
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specific situations, various combinations of private sector participation, in
building, owning, operating, leasing and transferring of water resources
facilities, may be considered.

The entry of private sector in the water privatization has gained momentum all over the world
as the multi-national corporations are aware that the water business has huge profit potency.
As per an estimate of the World Bank, the water privatization business in the world has the
potential of 800 billion dollars and this has made a tremendous impact on the MNCs. There
are a number of such MNCs like Vivendi, Suez Company, Enron, RW.E. Group, Thames
Water, United Utilities, etc., which are in the water business and are earning a total of
annually 10 billion dollars as profit. If these become areality in India, one can well imagine
what will be the condition of the poor Indian peasants and farmers. Due to scarcity of
financial resources, many peasants are committing suicide. They do not even get a square
meal a day and if water privatization is done, then they will not be in a position to purchase
water for their agricultural requirement and cattle, more particularly drinking water.
Privatisation is stressed upon due to the reliance on globalization and liberalization. ‘ Calling
globalization as the central challenge to be faced today, world leaders attending the United
Nations Millennium Summit on 8 September 2000, state that while globalization offers great
opportunities, at present it benefits are unevenly distributed. With globalization and
emergence of powerful multi-national corporations, the role of governments is diminishing
and they are relinquishing their responsibility of serving the needs of citizens who are unable
to protect themselves (Sen, 2006). The daily Hindu, in an editorial dated 29™ March 2006,
stated, ‘In the last few years, it has also become clear that privatized water supply attempted
by some countries, notably Latin America, is no panacea. The private sector can never lose
sight of financial returns on investment and has, not surprisingly, met with more opposition
than commendation. If governments have failed, the hefty price for their poor performance is
invariably paid by those mired in poverty’.

The State Water Policy of Orissa, 1994, in its Preamble mentions about the United Nations
Water Conference at Mar del Plata in 1977. It states, ‘ The Conference laid down stress on
sustainable development of all sectors, which conserves land, water, plant and animal genetic
resources, and is environmentally non-degrading, technically appropriate, economically
viable and socialy acceptable’. Among the stated specific objectives of the State Water
Policy, 1994, two objectives are worth mentioning in the context of water and human rights.
The third objective states, ‘Judicious allocation of water resources to different sectors with
drinking water occupying top priority in order to satisfy the basic need of the people’. This
indicates that even though drinking-water is to be given top priority simultaneously there will
also be judicious allocation to different other sectors. It might also mean that in case there is
shortage of water resources, and which is a recurrent feature in Orissa still now, supply of
drinking water may be hampered. This again in strengthened by the fifth objective, which
states, ‘Provision of adequate water for drinking and industrial use’. From this, it may be
inferred that water required both for drinking and industrial use is treated at par which will
definitely have dangerous consequences. This objective when interpreted with the previous
objective clearly reflects the status of drinking water to other uses and vis-a-vis the human
rights approach.

With regard to the environment, the State Policy states that the preservation and enhancement
of the quality of environment as well as maintenance of ecological balance should be a prime
consideration. The policy admits that lack of environmental consideration may lead to severe
adverse impacts resulting in ecological damage and degradation and hence makes provision
for environmental management plans as an integral part of the master plan of the river basin
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planning of the State. It also stated to create an Environmental Cell with aview to integrating
various environmental aspects with river basin planning. This cell would also play a
coordinating role between various Government bodies connected with environmental issues.

Water along with land and forest constitute the three basic needs of humankind viz. food,
clothing and shelter. Even in the twenty-first century, there are some primitive tribe
communities who do not use clothes to cover their body and instead use leaves and barks of
tree for this purpose. Their survival solely depends on land, forests and water and by any
means they will not spare it. They do not exploit these natural resources and neither do they
use it for any profit. On the other hand they try to preserve it in a natural way so as to
maintain the ecological balance and in turn depend on it for their very survival. They will
also not tolerate any outside authority/force interfering with their land, forest and water. They
do not have any Governmental records to show ownership over the land, forest and water
they use but their claim over it have continued for generations. Tensions are bound to erupt
when the Governments claim their land, forest and water. The tribals have many times
agitated against this and have demonstrated by various means before the Governmental
authorities. Due to the economic liberalization and privatization, the Governments are
encouraged to alow private participation in the name of socio-economic development.
Whether socio-economic development really takes place or not is a debatable question, but it
can be said with certainty that the private investors definitely benefit at the cost of the poor
and innocent. During the last two years, the Government of Orissa have signed more than
forty Memorandum-of-Understandings (MoU) with private business houses in the mining and
steel sector, including the POSCO MoU which is said to be highest foreign-direct investment
in India till now. All these companies would require land, forest and water to run their
establishment and in the process would cause irreparable damage to the local and indigenous
people. The indigenous peoples claim over their land, forest and water will come under grave
threat and this is also regarded as an onslaught to their livelihood and survival. The State of
Orissa has witnessed a number of violent protests by the indigenous and tribal people and
many innocent lives have been lost, the most recent being the Kalinganagar incident in Jajpur
district, in January 2006, where thirteen tribals were killed by the police force. These tribals
were protesting against the construction of the boundary wall to the campus of the TATA
company. The agitation and protest was over TATA company acquiring land without
initiating the resettlement and rehabilitation schemes to the displaced families.

Resettlement and rehabilitation is another serious problem in the context of large water
reservoirs and dams. The displaced persons are not provided with proper rehabilitation and
resettlement programmes even though decades have passed. An example to this is the
Hirakud Dam Project, Rengali Dam Project and Indravati River Dam Project etc. in Orissa
The displaced persons have lost their land and their natural environment, and supplementing
to this, they are left in the lurch with a meager compensation. Even if, they are relocated in
the resettlement colonies and clusters, basic amenities and public services are not provided on
priority basis. Displacement followed by resettlement and rehabilitation, being a major
problem in Orissa, the State Government in May 2006 formulated and implemented a
uniform Resettlement and Rehabilitation Policy for the project affected families of different
projects, including water projects.

Drinking water facilities are not optimum in the State of Orissa, particularly in the Western
and Southern Orissa. Many tube-wells are lying in defunct condition and many aso dry up in
the summer season. Women in rural area have to walk several kilometers to fetch drinking
water for their consumption. This becomes a tedious work for the women and they also loose
precious time which could have been utilized productively. In situations like this, the case of
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the dalit women worsens much higher as they are not entitled to fetch water where higher
castes collect it. Another interesting thing observed in the villages of Orissa is that separate
tube-wells are specified for dalits and non-dalits, and dalits are not alowed to touch the non-
dalit tube-wells. This also is observed in case of river-banks, ponds and other sources of
water. Artificial barriers and discriminations are imposed even though water is one of the
basic elements required for survival of al life. Ground water pollution is another major
constraint in Orissa. The pollutant elements found here are fluoride, sulphide, iron,
manganese and salinity. Even the ground-water of the capital city, Bhubaneswar, contains
these pollutants. There is every possibility of increase in levels of pollution in the coming
years as a number of companies are planning to set-up their industries in Orissa, particularly
in the Mining and Steel sector. These industries will also require gallons of water for
production and other allied purposes, and thereby will increase the chances of water scarcity
in the summer season. It is apt to mention here that Orissa is a drought-prone State and its
agriculture is still dependent on rains.

In March 2006, the Orissa State Pollution Control Board in a report stated that in the capital
city of Bhubaneswar, 640 lakh litres of water is supplied to the people by the Bhubaneswar
Municipa Corporation without treatment. The city of Bhubaneswar requires a total of 218.72
million litres of treated water, out of which 212.32 million litres of water are disinfected and
the rest 640 lakh litres are supplied without treatment. Due to this, there is every possibility of
spread of hepatitis and other skin related diseases among the people. The Bhubaneswar
Municipa Corporation, however, shifts the responsibility to the Public Health Department, as
water supply isthe responsibility of the later.

As per a news-report published in April/May 2002, out of the total 2,02,364 tube-wells, the
State Government admitted that 8,155 tube-wells are totally defunct in the entire State and
cannot be repaired. The State Government does not have the district break-up of the defunct
tube-wells. However, private sources revealed that a total of 85,000 tube-wells are totally
defunct. The district of Balasore tops the list and the other affected districts were Bolangir,
Kaahandi, Phulbani, Sundargarh, Khurda, Ganjam, Nayagarh, Angul, Dhenkanal, Keonjhar
and Mayurbhan;. It is pertinent to mention that the Chief Minister of Orissa had directed to
repair the defunct tube-wells within 48 hours of complaint, but it is not being implemented.
In Bhubaneswar city alone, there were 458 defunct tube-wells which had not been repaired
inspite of the Chief Minister’s directive.

The ground-water utilization, which is 14%, is low in Orissa considering its vast water
resources of both ground and surface water. According to the Central Ground Water Board
(CGWB), the parameters utilization of 65%-85% is called ‘grey’ zone, while 85%-100% is a
‘dark’ zone and above 100% is ‘over-exploitation’. Only two places in Orissa, i.e. Bhogarai
and Baliapal in Balasore district fall in the grey zone. The then Regional Director of CGWB,
B. N. Jha, stated, ‘In most places ground-water table is mistaken for the water level where
tube-wells fail to pump water. A tube-well can fail due to a host of technical reasons such as,
fracture in the rock, water aquifers and a permanently sustaining source. But if a tube-well,
which is sunk 30 metres below the ground level failsin an areathen it is confused for the fact
that water table has gone down by 30 metres which is not true’ (The New Indian Express,
Bhubaneswar, dtd. 24™ April 2002).

In the summer season, due to the rise in temperature and consequent drying up, drinking
water possesses a serious threat. The town of Titlagarh in Bolangir district (Western Orissa)
is an apt example to this. The temperature in the summer season touches 49 degree Celsius
and hence is one of the hottest places in India. And it is in summer, that water becomes a
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precious commodity for the inhabitants. There are no perennial water sources close to the
town and the ponds run dry long before the on set of summer. The inhabitants are largely
dependant on tube-wells for their water supply. But with the ground water level going down
alarmingly in the last few years, the tube-wells have also become useless. In the years 2000
and 2001, the situation became so bad that water had to be supplied by train and road tankers
to the inhabitants. In order to mitigate the drinking water problem, the Chief Minister of
Orissa laid a foundation for a multi-crore (Rs.13.60 crores) pipe-water supply project at
Titalagarh in Bolangir district in the year 2001. If completed, the project would ensure supply
of 125 litres of water per day per head in place of the prevailing 18 litres. In arelated news-
report, published in The Times of India dtd. 6" May 2002, it was reported, ‘According to a
resident Ghanshyam Sahu, thisisthe third time a Chief Minister has laid the foundation stone
for a pipe-water supply project in the town in the last 11 years. Prior to him, both the earlier
Chief Ministers viz: J. B. Patnaik (1995-2000) and late Biju Patnaik (1990-95) had laid
similar foundation stones during their respective regimes, but nothing happened to mitigate
the water crisis. Interestingly, al the foundation stone laying ceremony happened when the
legidlator of Titalagarh was the same person’. The project scheduled to be completed in
March 2003, however finally was completed in April 2005.

The State Government had also launched the Operation Trishna in 2001 to solve the drinking
water problem. The objective of the programme was to facilitate provision of more drinking
water by renovating and restoring the defunct tube-wells. The New Indian Express (11" May
2002) reported, ‘But the programme is till to achieve any substantial progress. Several other
projects were launched to provide water supply to the scarcity area but are stranded mid-way
due to non-release of funds. An example to this is the Titlagarh pipe-water project that has
come to a stand-still due to non-availability of funds'.

The callous and apathetic attitude on the part of the Government was well reflected in the
Comptroller & Auditor General’s (CAG) Report of 2005. The report had criticized the State
Government’s half-hearted manner in which the Accelerated Urban Water Supply
Programme (AUWSP) was implemented. The Central Government scheme was launched in
the State in selected 24 towns for supply of safe drinking water. Though Rs.76.36 crores was
spent from 1999 to 2004, only two water supply schemes were completed. CAG maintained
that the water supply schemes would not be completed in 22 towns due to improper planning,
finalization of water sources without pre-construction survey, delay in land acquisition,
diversion of funds and purchase of materialsin excess of requirement. Due to non-completion
of these schemes, people were compelled to use polluted water and thereby were affected
with water-borne diseases. The New Indian Express, dated 18" April 2005, reported, ‘More
than 4 lakh suffered from severe diarrhea and 29,000 from hepatitis, while 2169 succumbed
to the two diseases'. It again reported, ‘A case in point is the water supply scheme of
Umerkote town in Nabarangpur district. River Vaskel was identified as the water source but
was subsequently found to be non-feasible. Material worth Rs.1.71 crores purchased for the
scheme remains unutilized'. In Malkangiri town, it was decided that supply of water would
be done through an intake well from the Satiguda reservoir, but the intake well was found
unsuitable. Scheme for Panposh in Sundargarh district on which Rs.1.01 crores was spent,
remained incomplete due to delay in acquisition of land. Water supply schemes in
Kamakshyanagar, Junagarh and Balimela towns in Dhenkanal, Kalahandi and Malkangiri
districts respectively were started without any pre-construction survey. Water supply schemes
in Nayagarh, Boudh, Deogarh, Barpalli, Chandbali, Baligaon, Khandapada, and Kantabanji
towns remained unfinished because of improper planning.

145



Water is the most precious gift of nature to humankind and hence should be used in a more
responsive manner. Innovative methods are being devised to save and protect water as it is
being increasingly felt that the future generations may face a water-crisis. Of all the natural
resources, water is the most priceless and valuable and its increasing relevance is well
understood by all the international, national, regional and local players. In this context, oneis
tempted to recollect what the owner of Parle Drinks, Mr. Ramesh Chawan had said when he
was questioned about the threat perception regarding the entry of MNCs like Coco-Cola and
Pepsi. He simply answered, ‘My biggest competitor is a glass of water’. Hence, there is no
substitute to water and it is the sole factor responsible for supporting al life systems. All
means should be adopted to ensure availability of safe water.
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JAYNA KOTHARI, THE RIGHT TO WATER: A CONSTITUTIONAL PERSPECTIVE

1. /ntroduction*

This paper examines the justiciability of social rights, looking particularly at the Right to
Water as part of the all encompassing Right to Life. In India, the Right to water has been
protected as a fundamental human right by the Indian Supreme Court as part of the Right to
Life guaranteed under Article 21 of the Indian constitution. The right to life has been
expanded significantly over the last three decades to include the right to health and the right
to a clean environment which can include the right to clean drinking water.

In India, there have also been significant developments in protecting the Right to Food
through judicia intervention. The Right to Food has been specifically enforced under the
Right to Life guaranteed to al citizens under Article 21 of the Constitution by the Supreme

Court of Indial. By protecting the right to food, the Indian Supreme Court not only gave a
declaration asto itsjusticiability, but through its orders also directed the state governments to
positively provide mid-day meals to children in state schools and to implement food schemes.
Can this protection of the right to food be extended to guarantee access to water under the
protection of the Right to Life? | argue that it can be extended. If protection of rights mean
not only the negative protection of violation of rights, but also positive protection, then |
argue that the right to water can be extended not only to mean that people should not be
denied access to water but also that in areas where no access to drinking water is provided by
the State, the constitutional Right to Life guarantee would impose a duty on the State to
positively provide water.

In framing such an argument, my paper also borrows from South African constitutional
jurisprudence, since the South African constitution as the South African Constitution
specifically guarantees to citizens the right to adequate food and water in its Bill of Rights.
To what extent can this right be enforceable, and is it dependant on state resources? Do water
providing agencies have any obligations to citizens before disconnection of water supply?
And does the state have a duty to provide basic water supply even if it does not have
sufficient resources? These are some of the questions that my paper attempts to answer.

2. TheRight to Water — Flowing from the Right to L ife

A detailed review of international treaties supports the stand that the drafters implicitly
considered water to be a fundamental resource. Several of the explicit rights protected by
international rights conventions and agreements, specifically those guaranteeing the rights to
food, human heath and development, cannot be attained or guaranteed without also
guaranteeing access to basic clean water. In recent years, more explicit articulations of this
view supporting the right to water have been made such as resolution of the UNO passed
during the United Nations Water Conference in 1977 as under:

‘All people, whatever their stage of development and their social and economic conditions,
have the right to have access to drinking water in qguantum and of a quality equal to their
basic needs.’

B.A.LL.B., B.C.L. (Oxon) Advocate, practicing in the High Court of Karnataka at Bangalore.
1 Peoples Union for Civil Liberties (PUCL) v. Union of India & Ors. W.P. (Civil) No. 196 / 2001.



In India, the constitutional right to access to clean drinking water can be drawn from the right
to food, the right to clean environment and the right to health, all of which have been
protected under the broad rubric of the Right to Life guaranteed under Article 21 of the
constitution. In addition to article 21, Article 39 (b) of the directive principles of state policy
(DPSP), which the Constitution declares to be non-justiciable, recognizes the principle of
equal access to the material resources of the community. Article 39 (b) mandates that ‘the
State shall, in particular, direct its policy towards securing that the ownership and control of
the material resources of the community are so distributed as best to subserve the common
good.’

3. Protecting the Negative Right to have Clean Drinking Water — As
Part of the Right to a Clean Environment:

In Indiatill date the right to clean drinking water has been protected by the courts only as a
negative right —i.e. the right not to have water sources polluted. Such protection has stemmed
from the articulation of a fundamental right to a clean and healthy environment as part of the
right to life guaranteed under Article 21 of the constitution by the Supreme Court.

The concept of right to ‘healthy environment’ has been developed as part of the right to life
under Article 21 of our Constitution. This concept was first articulated in the case of Bandhua

Mukti Morcha v. Union of India2 and then continued and expanded. The Supreme Court
protected the right to clean water as part of the right to a healthy environment in a spate of
water pollution cases coming before it from the early nineties onwards.

An important ruling of the Indian Supreme Court was the case of A.P. Pollution Control

Board I1 v. Prof. M.V. Nayudu.3 In this case, the AP government had granted an exemption
to a polluting industry and allowed it to be set up near two main reservoirs in Andhra Pradesh
— the Himayat Sagar lake and the Osman Sagar lake, in violation of the Environment
Protection Act 1986. The Supreme Court struck down such exemption and held that the
‘Environment Protection Act and The Water (Prevention and Control of Pollution) Act 1974
did not enable to the Sate to grant exemption to a particular industry within the area
prohibited for location of polluting industries. Exercise of such a power in favour of a
particular industry must be treated as arbitrary and contrary to public interest and in
violation of the right to clean water under article 21 of the constitution on India....The
Government could not pass such orders of exemption having dangerous potential, unmindful
of the fate of lakhs of citizens of the twin cities to whom drinking water is supplied from these
lakes. Such an order of exemption carelessly passed, ignoring the ‘ precautionary principle

could be catastrophic.’4 The court referred to India's participation in the UNO water
conference and held that the right to access to drinking water is fundamental to life and there
is a duty on the State under Article 21 to provide clean drinking water to its citizens. The

Supreme Court also referred to the Narmada Bachao Andolan v. Union of India® judgment
where Kirpal, J. observed that ‘Water is the basic need for the survival of human beings and
is part of the right to life and human rights as enshrined in Article 21 of the Constitution of

AIR 1984 SC 802
(2001) 2 SCC 62
lbid

(2000) 10 SCC 664
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India...and The right to healthy environment and to sustainable development are
fundamental human rightsimplicit in the right to ‘life’.6

In another recent judgment of Vellore Citizens Welfare Forumv. Union of India,’ gave relief
to the victims of water pollution caused by tanneries. In this case, a writ petition was filed
against the large-scale pollution caused by tanneries and other industries in the state of Tamil
Nadu. The petitioners aleged that untreated effluent was being discharged into agricultural
fields, waterways and open land, which ultimately reached the Palar river which was the main
source of water supply to the residents of the area. The effluents had spoiled the physico-
chemical properties of the soil and had contaminated the groundwater by percolation. After
carefully examining the facts of the case, the Supreme Court, while recognizing the common
law right of the people to a clean and healthy environment, awarded compensation to the
victims of pollution on the basis of the ‘precautionary principle’ and the ‘polluter pays
principle’. The ‘precautionary principle’ when applied by the courts to Indian condition
means: (i) that environmental measures taken by the state and the statutory authorities must
anticipate, prevent and attack the causes of environmental degradation; (ii) that where there
are threats of serious and irreversible damage, lack of scientific certainty should not be used
as a reason for posting measures to prevent environmental degradation; and (iii) that the
‘onus of proof’ is on the actor or the developer/industrialist to show that his action is
environmentally benign. By regarding the two aforementioned principles as part of the
environmental law of the country, the Supreme Court has to some extent conceptualized the
common law remedial measures of awarding compensation to the victims of a tortious action

in water pollution cases.8 Importantly, the Supreme Court held that ‘ The constitutional and
statutory provisions protect a person’s right to fresh air, clean water and pollution-free
environment, but the source of the right is the inalienable common law right of clean

environment.’ 9

The Supreme Court has, in the context of water pollution, mandated the cleaning up of water

sources including rivers,10 the coastlinell and even tanks and wells.12 The concern over
pollution of ground water by unregulated discharge of effluents has led the court to issue
mandatory directions for clean up by the polluter and restitution of the soil and ground

water.13 The court has also applied the ‘precautionary principle’ to prevent the potential
pollution of drinking water sources consequent upon the setting up industries in their

Ibid at Paragraph 248

(1996) 5 SCC 647

M Batra, ‘Water Rights available at hitp://Mww.india-seminar.con/2000/492/492%20m.%20batra.htm
Vellore Citizens Welfare Forum (n 7) at pg. 661.

10 For orders relati ng to the pollution on the river Ganga, see M.C. Mehta v. Union of India AIR 1988 SC
1037, 1115 and (1997) 2 SCC 411. For an important decision regarding closure of a hotel resort which was
polluting the Beas river in Himachal Pradesh, see M.C. Mehta v. Kamal Nath (1997) 1 SCC 388.

11 5 Jagannath v. Union of India (1997) 2 SCC 87.

12 |n Hinch Lal Tiwari v. Kamala Devi (2001) 6 SCC 496, the court said (at 501): ‘It is important to notice
that the material resources of the community like forests, tanks, ponds, hillock, mountain etc. are nature's
bounty. They need to be protected for a proper and healthy environment which enables people to enjoy a
quality of lifewhich is the essence of the guaranteed right under article 21 of the Constitution of India.’

13 |n Re: Bhavani River-Shakli Sugars Ltd. (1998) 6 SCC 335. In Indian Council for Enviro-Legal Action v.
Union of India (1995) 3 SCC 77, a compensation package was worked out for farmers affected by their
only source of irrigation,a river in Andhra Pradesh, was polluted by discharge of untreated effluents by
industries alongside its banks.
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vicinity.14 The court has recognized that water is a community source which isto be held by
the State in public trust in recognition of its duty to respect the principle of inter-generational

equity. In M.C. Mehta v. Kamal Nath15 the court declared that ‘our legal system — based on
English common law — includes the public trust doctrine as part of its jurisprudence. The
State is the trustee of all natural resources which are by nature meant for public use and
enjoyment. Public at large is the beneficiary of the seashore, running waters, air, forests and
ecologically fragile lands. The State as a trustee is under a legal duty to protect the natural
resources. These resources meant for public use cannot be converted into private

ownership’ .16

Thus, as can be seen from the discussion of the recent cases above, the fundamental right to
water has been articulated by the Indian courts within the rubric of the right of citizens to
have ‘clean’ drinking water as part of the right to clean environment guaranteed under the
right to life under article 21. By doing so, the court has been protecting only the negative
right to not have water sources polluted. In AP Pollution Control Board, the Supreme Court
did mention that al citizens have the fundamental right to have access to clean drinking
water, but did not take that issue forward in order to explore whether this includes the
positive obligation on the State to provide clean drinking water to all citizens. Thus we can
see that the right to clean drinking water, although not articulated as a separate right, has been
considered as an inseparable part of the right to a clean environment and the right to life.

4. Guaranteeing a Positive Right to Water as an Inteqgral Part of the
Right to Food, Health and Life — An Analoqgy and Extension of
the Right to Food Arqument

The Indian Supreme Court has reiterated in several of its decisions that the Right to Life
guaranteed in Article 21 of the congtitution in its true meaning includes the basic right to

food, clothing and shelter.17 The justiciability of the specific Right to Food as an integral

right under Art 21 was however articulated and enforced only in 2001.18 In 2001, there was a
massive drought in severa statesin India especialy Orissa, Rgjasthan and Madhya Pradesh.
Due to the drought, which had been going on for months and the extreme poverty and
complete lack of access to food grains, people were starving in large numbers. While the poor
were starving in the drought hit villages, the central government had excess food grainsin its
storehouses, which were not being disbursed and were rotting! Slowly, the agitation over
access to food became a full-fledged Right to Food campaign in the country. As part of this
campaign, a public interest litigation was filed by the People’s Union for Civil Liberties
(PUCL) in April 2001 in the Supreme Court for enforcement of the Right to Food of the

14 see AP.Pollution Control Board v.Prof. M.V.Nayudu (1999) 2 SCC 718 and A.P.Pollution Control Board
(1) v. Prof. M.V.Nayudu (2001) 2 SCC 62.

15 Mm.c. Menta (n 10)

16 s Muraidhar, ‘The Right to Water: An Overview of the Indian Legal Regime’ in Eibe Reidel & Peter
Rothen eds., The Human Right to Water (Berlin: Berliner Wissenschafts-Verlag, 2006), p. 65-81.
Available at http://www.ielrc.org/content/a0604. pdf

17 Francis Coralie Mullin v. Union Territory of Delhi., 1981(1) SCC 608; Chameli Singh v. State of UP.,
1996 (2) SCC 549.

18 Peoples Union for Civil Liberties (n.1)
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thousands of families that were starving in the drought struck States of Orissa, Rajasthan,
Chhatisgarh, Gujarat and Maharashtra, and where several had died due to starvation.19

In its several hearings, the Court directed all state governments to ensure that all Public
Distribution Shops are kept open with regular supplies and stated that it is the prime
responsibility of the government to prevent hunger and starvation by providing people access
to food. On 23 July, 2001, recognising the right to food, the court said:

‘In our opinion, what is of utmost importance is to see that food is
provided to the aged, infirm, disabled, destitute women, destitute men who
are in danger of starvation, pregnant and lactating women and destitute
children, especially in cases where they or members of their family do not
have sufficient funds to provide food for them. In case of famine, there may
be shortage of food, but here the situation is that amongst plenty there is
scarcity. Plenty of food is available, but distribution of the same amongst
the very poor and the destitute is scarce and non-existent leading to mal-

nourishment, starvation and other related problems.’ 20

The Supreme Court, thus recognised a distinct positive Right to Food under the constitution
under Article 21 and also sought to broaden the scope of the right to not only encompass the
right to be free from starvation, but to also include distribution and access to food and the
right to be free from mal-nutrition, especially of women, children and the aged. The Court, in

an unprecedented interim order on 28 November 200121, directed all the state governments
and the Union of Indiato effectively enforce eight different centrally sponsored food schemes

to the poor22. These food security Schemes were declared as entitlements (rights) of the
poor, and the Court also laid down very specific time limits for the implementation of these
schemes with the responsibility on the states to submit compliance affidavits to the court.
These included the Antyodaya Anna Yojna, the National Old-Age Pension Scheme, the
Integrated Child Development Services (ICDS) programme, the Nationa Mid-day Meals
Programme (NMMP), the Annapurna scheme and several employment schemes providing
food for work. Of the eight schemes, the most significant was the Mid-day Meal Scheme and
the direction of the Court to all state governments to provide cooked mid-day meals in all
government schools by January 2002.

In light of the right to food judgments passed by the Supreme Court, | would argue that the
fundamental right to food can be extended to include the fundamental right to access to water.
While the right to water has been accepted by the Supreme Court to be a fundamental right
under article 21, it has only been articulated as the right to have clean water as part of the
guarantee of the right to environment. Such an articulation does not address issues such as
having access to water — what if a particular community, village or an urban slum has no
water supply at all. Can it be claimed as a positive justiciable right from the state? | argue,

19 |pid
20 Hearing dates 23 July 2001 (unreported) People's Union for Civil Liberties ( Aboven 1)

21 |nterim Order dated 28 November 2001 in People’s Union for Civil Liberties (Above n 1)Unreported
order, < http://www.righttofoodindia.org/orders/nov28.html>

22 These schemes included food distribution schemes and schemes guaranteeing income support in order to
gain access to food such as the National Old Age Pension Scheme, the National Maternity Benefit Scheme
and the National Family Benefit Scheme.
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that by posing the right to water as an extension of the fundamental right to food and health
under Article 21, one can indeed make such aclaim.

Meaning of the Right to Water:

So what would the right to water specifically mean? Would it mean providing water to all
those who need it, or would it mean something more? Here | would like to borrow some
jurisprudence from the South African courts on this issue. Jaap de Visser quite rightly holds
that the right of access to water can be seen to place two interrelated but distinct obligations
on the State:

1. It must ensure that all people have physical access to water. This means that the
facilities that give access to water must be within safe physical reach for al sections
of the population, especially for vulnerable and marginalised groups.

2. It must ensure that all people have economic access to water. This implies that the
cost of accessing water should be pegged at a level that would ensure that all people

are able to gain access to water without having to forgo access to other basic needs.23

3. Where water is provided, i.e. the right is guaranteed, they should be protected against
undue infringement.

Guarantee to the Right to Water under the South African Constitution:

In contrast to the Indian Constitution, which does not specify a clear right to water but
protects a broad right to life under Article 21, the South African Constitution specifically
guarantees the right to food and water to al its citizens.

The South African Constitution in Article 27 of the Bill of Rights holds,
‘27. (1) Everyone has the right to have accessto -
a
b. sufficient food and water; and
C.

(2) The state must take reasonable legislative and other measures,
within its available resources, to achieve the progressive
realisation of each of theserights.’

While protecting these rights, th