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INTRODUCTION

The African continent is today facing severe environ-
mental crises. Some of the most critical environmental
problems include deforestation, desertification, soil
erosion and the decline in biological diversity. These
crises directly impact on food supplies, as demon-
strated by the increased frequency and magnitude of
famines. Biodiversity is very important for African
people, most of whom live in rural areas. They depend
directly on the extraction and exploitation of natural
resources such as food, water and wood for fuel to sat-
isfy their basic needs.

Individual African countries are parties to a number of
international agreements concerning the management
of biological resources. There have also been regional
initiatives in this area. The challenge for these coun-
tries is to move from the realm of the international
and regional regimes to the national sphere through
effective and concrete legal and institutional frame-
works. Further, effective national regimes will have
to incorporate all actors involved in the management
of biological resources, from subsistence farmers to
national resource management agencies and the pri-
vate sector.

It is important to reflect on past and current efforts to
sustainably manage biological resources in the run-up
to the World Summit on Sustainable Development
(WSSD). Despite significant gains over the past couple
of decades, the overall picture remains bleak. As
acknowledged by the Regional Roundtable for Africa,
comprising of eminent persons analysing the progress
in African countries since Rio, despite an increased
awareness of the fragility of the African environment
and its natural resources, and some improvements in
the management of natural resources such as land,
forests and water, the natural resource base continues
to deteriorate.'

" Report of the Regional Roundtable for Africa — 2002 World Sum-
mit on Summit on Sustainable Development (Cairo, 25—27 June
2001).

In this article, the international and regional frame-
work for the management of biodiversity will first be
set out. In the second section, the dominant legal and
policy trends in biological resource management at
national levels and the influence of international law
are identified. The third section analyses specific legal
and institutional initiatives for biodiversity manage-
ment. Finally, suggestions are made for the develop-
ment of more sustainable and effective laws and policies
for biodiversity management in African countries.

INTERNATIONAL AND
REGIONAL LEGAL AND
POLICY FRAMEWORK FOR
BIODIVERSITY MANAGEMENT

Biodiversity comprises the variety of genetically dis-
tinct populations and species of plants, animals and
micro-organisms with which human beings share the
Earth, and the variety of ecosystems of which they are
functioning parts.? It contributes directly to meeting
the basic food, health and energy needs of a majority
of humankind. Indeed, most African countries rely
heavily on wild and traditionally cultivated plant
species as a source of their basic needs. The preval-
ence, and in some cases increase, of malnutrition in
sub-Saharan countries makes the sustainable manage-
ment of biological resources a concern of immediate
relevance in the context of the fight against mal-
nutrition and poverty generally.® The challenge is
especially acute in sub-Saharan Africa, which remains
the region of the world with the highest incidence of
undernourishment.*

2 See PR. Ehrlich and A.H. Ehrlich, ‘The Value of Biodiversity’, 21
Ambio (1992) 219. See also, United Nations, Glossary of Environ-
ment Statistics (UN Doc. ST/ESA/STAT/SER.F/67, 1997).

3 See, for example, Food and Agricultural Organization, The State of
Food Insecurity in the World 2001 (Food and Agricultural Organiza-
tion, 2001).

* Ibid., at 51.
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The recognition of the importance of biodiversity has
led the international community, over the last century,
to put in place elaborate legal mechanisms for use and
conservation of biological resources. Traditionally,
biodiversity management focused, on the one hand,
on strict habitat and species conservation, and on the
other hand, on large-scale resource extraction. Over
time, there has been a progressive shift to a more
balanced approach recognizing the need to integrate
conservation and use of biological resources. This is
today covered by the notion of sustainability.

The central instrument in this field today is the Con-
vention on Biological Diversity ratified by nearly all
African States. It seeks to promote the conservation
of biodiversity, the sustainable use of its components
and the fair and equitable sharing of benefits arising
from the use of the resources, including appropri-
ate access to genetic resources and transfer of relevant
technologies.’

There are also a number of instruments which focus
on species and habitat conservation and/or use. At
the global level, the Ramsar Convention on Wetlands
of International Importance Especially as Waterfowl
Habitat was the first convention to be exclusively con-
cerned with habitat protection.® It emphasizes the
need to conserve wetlands and their sustainable util-
ization in a way compatible with the maintenance of
the natural properties of the ecosystem in question.’”
Similar principles guide the African Convention on the
Conservation of Nature and Natural Resource, which
seeks to protect animal and plant species that are threat-
ened with extinction and to safeguard their habitats.®

Some instruments focus more generally on ecosystem
management. The Convention to Combat Desertificat-
ion provides, for instance, a broad framework for co-
ordinating efforts against desertification and aims at
mitigating the effects of drought in countries experi-
encing serious water shortages and desertification.’
The Convention on the Law of the Sea for its part
focuses on marine areas and regulates most issues

® Article 1 of the Convention on Biological Diversity (Rio de Janeiro,
5 June 1992), reprinted in 31 /LM (1992), 818.

¢ See, for example, PW. Birnie and A.E. Boyle, International Law
and the Environment (Clarendon Press, 1992), at 465.

7 Article 3 of the Convention on Wetlands of International Import-
ance Especially as Waterfowl Habitat (Ramsar, 2 February 1971),
reprinted in 11 ILM (1972), 963; see also Third Conference of the
Contracting Parties, Recommendation C.3.3. on Wise Use of Wet-
lands (Regina, 1987).

8 Article VIII(1) of the African Convention on the Conservation of
Nature and Natural Resource (Algiers, 15 September 1968),
reprinted in 1001 UNTS (1968), 3 (hereafter, 1968 Conservation
Convention).

® Article 2 of the Convention to Combat Desertification in those
Countries Experiencing Serious Drought and/or Desertification, Par-
ticularly in Africa (Paris, 17 June 1994), reprinted in 33 /LM (1994),
1328.
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linked to their use.”® It is supplemented by United
Nations Environment Programme sponsored regional
conventions which emphasize both action with regard
to marine pollution and action to ensure sustainable
environmental management of natural resources.'
African States have also initiated cooperation concern-
ing the management of shared rivers with an increas-
ing emphasis on environmental factors.'

Other treaties focus on specific conservation-enhancing
techniques. These include the Convention on Interna-
tional Trade in Endangered Species of Wild Fauna
and Flora (CITES), which focuses on trade as a mech-
anism to foster conservation.”® CITES is aimed at the
identification of endangered species and their with-
drawals from world markets through a listing process.
CITES appendices list the species that are currently
threatened with extinction and those that face a similar
threat in the future. CITES has been supplemented
by efforts at the regional levels to curb and eliminate
illegal trade in fauna and flora."

The legal and institutional framework for biodiversity
management also comprises a number of other instru-
ments, some of them are not directly concerned with
biodiversity. The United Nations Framework Conven-
tion on Climate Change and its Kyoto Protocol seek,
for instance, to address the problem of global warming
at the international level.”” Climate change is intrinsic-
ally related to biodiversity management, since changes
in mean temperatures will probably affect the growth
and regeneration of trees and have negative conse-
quences for agriculture.'®

' United Nations Convention on the Law of the Sea (Montego Bay,
10 December 1982), reprinted in 21 ILM (1982), 1261.

" See, for example, Article 4 of the Convention for Cooperation in the
Protection and Development of the Marine and Coastal Environment
of the West and Central African Region (Abidjan, 23 March 1981),
reprinted in 20 ILM (1981), 729; and Article 4 of the Convention for the
Protection, Management and Development of the Marine and Coastal
Environment of the Eastern African Region (Nairobi, 21 June 1985).
2 See, for example, Agreement on the Action Plan for The Envir-
onmentally Sound Management of the Common Zambezi River
System (Harare, 28 May 1987), reprinted in 27 ILM (1988), 1109
(hereafter, Zambezi Action Plan); and Revised Protocol on Shared
Watercourses in the Southern African Development Community
(SADC) (Windhoek, 7 August 2000), reprinted in 40 /LM (2001),
321.

'* Convention on International Trade in Endangered Species of Wild
Fauna and Flora (Washington, 3 March 1973), reprinted in 12 ILM
(1973), 1085 (hereafter, CITES).

* See, for example, Agreement on Cooperative Enforcement
Operations Directed at lllegal Trade in Wild Fauna and Flora
(Lusaka, 8 September 1994).

'® United Nations Framework Convention on Climate Change (New
York, 9 May 1992), reprinted in 31 ILM (1992), 849.

'® See M.U.F. Kirschbaum et al., ‘Climate Change Impacts on For-
ests’, in R.T. Watson et al. (eds), Climate Change 1995 — Impacts,
Adaptations and Mitigation of Climate Change: Scientific—Technical
Analyses (Cambridge University Press, 1996); and J. Reilly et al.,
‘Agriculture in a Changing Climate: Impacts and Adaptation’, in R.T.
Watson et al. (eds), ibid., at 427.
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International instruments concerning intellectual prop-
erty rights, such as the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS), also
play a role.” One of the areas where TRIPS has im-
portant impacts for a majority of African countries is
agriculture, since it requires all countries to protect
plant varieties, either by patents or by an alternative
system (sui generis system).”® Another intellectual
property based agreement is the International Con-
vention for the Protection of New Varieties of Plants
(UPOV Convention), which focuses specifically on the
introduction of intellectual property rights standards
over plant varieties. It was first adopted in 1961 and
comprised for a long time mainly developed countries.
Membership has increased significantly over the past
few years and now includes a number of other coun-
tries, including Kenya and South Africa. The Conven-
tion recognizes the rights of individual plant breeders
who have developed or discovered plant varieties
which are new, distinct, uniform and stable.” Revisions
to the UPOV Convention in 1991 have strengthened
the rights of plant breeders, making them, in effect,
almost similar to patents.°

Lastly, the recently concluded Treaty on Plant Genetic
Resources for Food and Agriculture will be of major
importance in the management of biodiversity. Its
significance for biodiversity management in Africa
stems from its focus on the conservation and sustain-
able use of agricultural biodiversity, its attempt to give
an international legal definition to farmers’ rights, and
from the access and benefit-sharing regime that it
sets up.?

LEGAL AND POLICY TRENDS
IN BIOLOGICAL RESOURCE
MANAGEMENT IN AFRICA

This section highlights the different legal and policy
instruments employed by African States to manage
and conserve their biological resources. It further
emphasizes some of the impacts of international envir-

7 Agreement on Trade-Related Aspects of Intellectual Property
Rights (Marrakech, 15 April 1994), reprinted in 33 ILM (1994), 1197
(hereafter, TRIPS Agreement).

'8 Ibid., at Article 27(3)(b).

'® See Article 5 of the International Convention for the Protection of
New Varieties of Plants (Paris, 2 December 1961), as revised at
Geneva on 10 November 1972, 23 October 1978 and 19 March
1991 (UPOV Doc. 221(E), 1996) (hereafter, UPOV Convention).

20 See, for example, B. Greengrass, ‘The 1991 Act of the UPOV
Convention’, 13 Eur. Intell. Prop. Rev. (1991), 466.

2 See International Treaty on Plant Genetic Resources for Food
and Agriculture (FAO Doc. C 2001/LIM/17, Rome, 13 November
2001).

© Blackwell Publishers Ltd. 2002.
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onmental law on the development of national and
regional frameworks.

LAW AND POLICY MAKING

Natural resource laws in many African countries dur-
ing the colonial and immediate post-colonial period
were mainly geared towards resource extraction for
export. Conservation concerns were however intro-
duced as early as the 1900s following colonial author-
ities’ concerns with the erosion of biological resources
and, in particular, wildlife. This prompted the promul-
gation of laws and policies to conserve those resource.
The emphasis was put on the conservation of Africa’s
wilderness in its perceived pristine condition. The two
main international treaties of that period, the 1900
and the 1933 London Conventions, were premised on
the idea that nature preservation could best be
achieved through the establishment of areas where
human activity would either be reduced or prohibited.**
These early laws were mainly reactionary and ad hoc,
and consequently were not very effective in achieving
the sustainable management of biological resources.
Over time, natural resource management laws have
become part of an intricate web of international,
regional and national legal norms. The conclusion of
landmark international environmental agreements to
which most African countries subscribe has had an
important influence in the spread of natural resource
conservation laws throughout the continent. These
national and regional environmental laws remain
strongly influenced by pre-independence developments
and by the evolving international environmental
law regime. The central role of governments has
remained untouched, as exemplified by the doctrine of
police power which asserts that, by dint of political
sovereignty, the State has a duty to ensure that its use
does not harm the public welfare. It justifies, for
instance, the limitation of private property holders in
the interest of the general public.”® Some countries
even restate this doctrine in their constitutions as an
exception to the guarantee of fundamental rights
and freedoms.** This legacy therefore has led to the

2 See Convention destinée a assurer la conservation des diverses
especes animales vivant a I'état sauvage en Afrique qui sont utiles
a 'homme ou inoffensive (London, 19 May 1900), reprinted in F.
Stoerk, Nouveau Recueil de traités et autres actes relatifs aux rap-
ports de droit international — Continuation du grand recueil de G. Fr.
de Martens, 2d series, Vol. XXX (Dieterich, 1904); and Convention
Relative to the Preservation of Fauna and Flora in their Natural
State (London, 8 November 1933), reprinted in 172 LNTS (1936),
241 (hereafter, 1933 Preservation Convention).

2 See, for example, H.W.O. Okoth-Ogendo, ‘Juridical Framework
of Environmental Governance’, in H.W.O. Okoth-Ogendo and G.
Tumushabe (eds), Governing the Environment: Political Change
and Natural Resources Management in Eastern and Southern
Africa (ACTS, 1999), at 41.

% See, for example, Constitution of Kenya 1998, section 75.
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adoption of many African conservation and environ-
ment laws that focus on restrictive and centralized
command-and-control tools, rather than on the dilu-
tion of power to local people.

Current Legal Frameworks and Strategies
for Environmental Management African States
use various strategies for managing their biological
resources. As far as laws are concerned, different
types of interventions have been proposed. These
include the consecration of guiding environmental
principles in constitutions, the use of anti-pollution
laws, the creation of laws on the conservation and use
of natural resources, and the promulgation of general
land use and land tenure laws. The Ugandan Con-
stitution provides, for instance, that Parliament is to
provide measures for protecting the environment,
managing it sustainably and promoting environmental
awareness.” A majority of countries have also inserted
provisions relating to the environment in their bills of
rights.?® Thus, the South African Constitution provides
that everyone has the right to a clean environment and
to have it protected, and to have the environment pro-
tected through measures which secure ecologically
sustainable development and use of natural resources
while promoting justifiable economic and social devel-
opment.” Some, like the proposed amendments to
Mauritius’ Environmental Protection Act, also include
a duty of all persons to preserve and enhance the quality
of life and to care responsibly for the environment.*®

Environmental law has developed on a sectoral basis
in most countries of the world. Africa has been no
exception to this rule, but like elsewhere, a number of
countries have tried to remedy this situation by adopt-
ing framework laws and national environmental plans.
Framework laws often incorporate general principles
of environmental management, provide the institu-
tional framework for biodiversity management, and
set up national environmental funds. Countries like
Uganda, the Gambia, Guinea and Comoros have
adopted framework legislations.*® National environ-
mental action plans seek to guide activities having an
impact on biodiversity management more generally by
identifying a country’s most pressing environmental

% Constitution of Uganda 1995, Article 245.

% See, for example, C. Bruch et al., ‘Constitutional Environmental
Law: Giving Force to Fundamental Principles in Africa’, 26 Columbia
J. Envtl. L. (2001), 131, at 143.

27 Constitution of the Republic of South Africa, Article 24.

28 Mauritius, Draft Environment Protection (Amendment) Bill of
2001, section 3, inserting an Article 1(A) in the Environment Protec-
tion Act 1991.

2 See Uganda, National Environmental Statutes (17 May 1995);
Comoros, Loi-cadre No. 94-018 relative a I'environnement (22 June
1994); Gambia, National Environmental Management Act (No. 13 of
1994); and Guinea, Ordonnance No. 045/PRG/87 portant code de
'environnement (28 May 1987).

© Blackwell Publishers Ltd. 2002.
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issues and setting priority actions for addressing these
issues. These plans are informed by the need to co-
ordinate and harmonize sectoral initiatives.*® The
principles guiding such plans can be very broad, as
exemplified by the draft Kenyan Biodiversity Strategy
and Action Plan.* This plan seeks to foster the integ-
rated management of soil, water and biodiversity for
enhancing food security and improving agricultural
productivity and sustainability, and to stem the
erosion of genetic diversity. Today, most countries
possess National Environmental Policies and Plans
(NEAPs) which contain statements on conservation
and use of biodiversity and its components.*” The
objectives of these plans are wide-ranging and include
such goals as poverty alleviation, enhancing public
participation, harmonizing activities, bringing envir-
onmental considerations into mainstream decision-
making processes, determining priority actions, and
sectoral and cross-sectoral policy analysis to ensure
compatibility among sectors and interest groups.

On another level, States have put in place diverse
mechanisms to implement the broader objectives of
their national laws and policies. Most States have
based their biodiversity management policies on the
control of biological resources by the State in the
interest of the public. In the case of biological resource
preservation, States have established protected areas
for in-situ conservation, and zoos and botanical gar-
dens for ex-situ conservation. Trade measures, such as
permits and bans, have also been used to foster con-
servation goals. With regard to biological resource use,
States have, for instance, instituted measures such as
quarantine and import/export restrictions to regulate
the flow of genetic material. In the case of marine
resources, the two main concerns have been the util-
ization of living resources and the prevention of
pollution.

Many African countries have relied heavily on penal
sanctions, such as fines and imprisonment, to enforce
their environmental laws. The Ugandan National
Environmental Statutes provide, for instance, that the
wasteful use of natural resources renders one liable on
conviction to a maximum fine of 18,000,000 shillings
(US$10,000), while the illegal traffic in hazardous
wastes attracts a maximum fine of 36,000,000 shil-
lings (US$20,000).2® The reliance on penal sanctions

30 See generally H.W.O. Okoth-Ogendo and G.W. Tumushabe (eds),
n. 23 above.

3 Kenya, National Biodiversity Strategy and Action Plan (June
1999).

%2 See, for example, J. Mugabe, ‘Biodiversity and Sustainable Devel-
opment in Africa’, in J. Mugabe and N. Clark (eds), Managing Bio-
diversity — National Systems of Conservation and Innovation in Africa
(ACTS, 1998), at 5.

3 Uganda, National Environmental Statutes (17 May 1995), Articles
99 and 100.
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has, on the whole, proved to be an ineffective tool to
ensure compliance with the standards put in place.
Specific sanctions have failed to deter potential
offenders and, in some cases, offenders may find it
more cost effective to flout the standards than to com-
ply.>* In recent years, African States have moved away
from strict command-and-control measures towards
using incentives to enlist the involvement of diverse
actors engaged in the management of biological
resources. These may take the form of economic meas-
ures such as trade and fiscal measures.*

States have also sought to use real and intellectual
property rights to engender sustainable management
of biodiversity resources. Real property rights, such as
land rights, significantly impact on the management
of biological resources and the realization of health
and food needs. Intellectual property rights, such as
patents and plant breeders’ rights, have also assumed
prominence in the wake of increased biotechnology
activities utilizing plant genetic resources. This has, for
instance, led States to put in place access regulations
and mechanisms for ensuring that the benefits derived
from the use of these resources are equitably shared.

At the institutional level, States have attempted to
harmonize environmental policies and laws across
sectors by establishing environmental ministries or
departments. In Cameroon, a national consultative
commission for environment and sustainable develop-
ment has been set up to assist the Government in
national environmental policy formulation.*® In some
cases, existing institutions are given new guiding
principles or new duties and responsibilities. The
Malawi Environmental Management Act establishes,
for example, a National Council for the Environment,
comprised of members drawn from existing institu-
tions to advise the Government on environmental
management matters and to ensure the integration
of environmental considerations in all aspects of eco-
nomic planning and development.?”

INFLUENCE OF
INTERNATIONAL LAW

International treaty and customary international law
have had significant influences on environmental law,
policy and institutional developments at the national

% See also B. Faso, Loi No. 005/97/ADP portant code de I'environ-
nement (30 January 1997), which provides a relatively much higher
fine of CFA 5,000,000,000 for illegal handling of hazardous waste.
% See, for example, Eritrea, Environment Proclamation of 1996,
Article 38 and Ghana, Forest and Wildlife Policy 1994.

% Cameroon, Décret 94/259/PM portant création d’'une Commission
nationale consultative pour I'environnement et le développement
durable (31 May 1994).

37 Malawi, Environmental Management Act (Act No. 23, 5 August
1996), Articles 9 and 11.

© Blackwell Publishers Ltd. 2002.
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level in many African countries. This influence extends
to such impacts as the incorporation into national
legislation of specific international obligations and
general principles of international law by State parties.

Influence of Principles of International Law
The duty of States to ensure that activities within their
jurisdictions or control do not cause damage to the
environment of other States or of areas beyond the
limits of national jurisdiction is recognized as one of
the fundamental principles of international environ-
mental law.?® It has, for instance, been incorporated by
the Comoros in their framework environmental legis-
lation which provides that the State should refrain
from engaging in any activities which are likely to
cause environmental degradation to another State.*
The principle of sustainable development, which is
now a central tenet of international environmental
law, has been incorporated by a number of African
countries in their framework environmental laws. For
instance, the Algerian Environmental Protection Act
provides that national development implies a neces-
sary balance between the necessities of economic
growth and those of environmental protection.*°

A number of other principles have been incorporated
in domestic laws. The polluter-pays principle has, for
instance, been included in the Eritrean Environmental
Proclamation which states that ‘[alny polluter shall
bear the cost of preventing pollution and of cleaning
up and removing the effects and consequences
thereof’.* The precautionary principle is embodied in
the Mozambican Environment Act, which states that
environmental management activities should be
undertaken so as to avoid significant or irreversible
negative environmental impacts, independently of the
existence of scientific certainty concerning the occur-
rence of these impacts.** The precautionary and pre-
vention principles are also embodied in the Cameroon
Environment Act where they constitute some of the
fundamental principles upon which rational environ-
mental management is based.*

The need for environmental impact assessments, pub-
lic participation and cooperation at the international
level has also been explicitly embodied in domestic

% See, for example, Principle 2 of the Declaration on Environment
and Development (Rio de Janeiro, 14 June 1992), reprinted in 31
ILM (1992), 874 (hereafter, Rio Declaration) and Declaration of the
United Nations Conference on the Human Environment (Stockholm,
16 June 1972), reprinted in 11 ILM (1972), 1416.

39 Comoros, Article 5, n. 29 above.

40 Algeria, Loi No. 83-03 relative a la protection de I'environnement
(5 February 1983), Article 4.

“ Eritrea, Environment Proclamation 1996, Article 14.

42 Mozambique, Lei No. 97 of 1997, Article 4(3).

43 Cameroon, Law No. 96/12 Relating to Environmental Manage-
ment (5 August 1996), Article 9.
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laws. The Congo Environment Act provides, for
instance, that any development project must include
an environmental impact assessment.** The Ugandan
National Environment Statutes provide that one of the
principles of environmental management should be to
encourage the maximum participation by people in
the development of policies, plans and processes for
the management of the environment.* The Angolan
Environment Act provides on its part that one of the
principles guiding action in the environmental field is
that the State undertakes to cooperate with other
countries and international organizations to provide
concerted solutions to common problems.*

Broader guiding principles, such as a human right to a
healthy environment and equity considerations, have
also been incorporated into national laws. Ugandan
law accepts the principles of intra-generational and
inter-generational equity, and provides that environ-
mental management should be carried out with a view
to use and conserve the environment equitably and
for the benefit of present and future generations.?
Further, a number of countries have domesticated the
human right to environment. The Comoros provides,
for instance, that every citizen has the fundamental
right to live in a clean environment and the right to
contribute to its conservation.*®

Influence of International Legal Instruments
International treaties have influenced the develop-
ment of domestic environmental laws and policies
in African countries for a long time. Wildlife laws
in Africa have, for instance, been influenced largely by
international and regional laws on wildlife conserva-
tion and management. Indeed, the provisions of the
1968 Conservation Convention have provided the
framework for many wildlife laws in Africa. This Con-
vention incorporates the substantive principles of the
1933 Preservation Convention relative to the preserva-
tion of fauna and flora in their natural state.* These
instruments have provided the basis for the setting
aside of land for wildlife conservation which has
become the hallmark of wildlife policies in Africa. The
1968 Conservation Convention generally seeks to
ensure the conservation, utilization and development
of natural resources in accordance with scientific prin-
ciples and with regard to the best interests of the

4 Congo, Loi No. 003/91 sur la protection de I'environnement (23
April 1991), Article 2.

4 Uganda, Article 3(2)(b), n. 29 above.

46 Angola, Lei No. 5/98 (18 June 1998), Article 4(f).

47 Uganda, Article 3(2)(c), n. 29 above.

8 Comoros, Article 4, n. 29 above.

49 See 1933 Preservation Convention, n. 22 above, and accompany-
ing text. The 1933 Convention emphasized the need for establishing
national parks and strict natural reserves with the general aim of reduc-
ing human interference in the protected areas. It also advocated species-
specific protection and the regulation of trade in listed species.

© Blackwell Publishers Ltd. 2002.
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people.®® It emphasizes in particular the need to pro-
tect animal and plant species that are threatened with
extinction and to protect their habitats, and it oblig-
ates parties to take conservation-related measures,
such as establishing conservation areas.”"

Another international instrument that has signific-
antly influenced wildlife laws and policies in Africa is
CITES. Many countries have ingrained the proscrip-
tion of trade in endangered species of flora and fauna
in their wildlife legislation. The Kenya Wildlife (Con-
servation and Management) Act adopted, for example,
the provisions of CITES by banning all game animal
hunting and revoking all licences to trade in wildlife
products in 1977.5

More recently, concerns with biodiversity manage-
ment have assumed prominence at international and
regional levels. In this context, African countries, by
conforming to Article 6 of the Convention on Biolo-
gical Diversity, have, for instance, prepared national
strategies, plans and programmes for the management
of biodiversity. This process has, in most cases,
entailed the integration of the conservation and sus-
tainable use of biological diversity into relevant cross-
sectoral plans, programmes and policies.

International treaties have not only provided the basis
for national developments in a number of cases, but
are also relevant at the regional level. The preambles
of a number of legal instruments show that their direct
or indirect sources of inspiration were treaties or
declarations of general international environmental
law. This is, for instance, the case of the 1987 Zambezi
River Action Plan and the Bamako Convention on
Hazardous Wastes.®® In some cases, international
environmental treaties provide the momentum for the
(re)negotiation of a treaty at the regional level. This
was the case of the renegotiation of the Shared Water-
courses Protocol of the South African Development
Community which was undertaken following the
adoption of the 1997 United Nations Watercourses
Convention.”* Apart from the influence of international

%0 1968 Conservation Convention, Article 1I, n. 8 above.

51 See ibid., Articles VIII(1) and X, n. 8 above.

52 See Kenya, Wildlife (Conservation and Management) (Prohibition
on Hunting of Game Animals) Regulations, 30 Kenya Gazette Sup-
plement (20 May 1977); and also Wildlife (Conservation and Man-
agement) (Revocation of Dealer’s Licences) Act No. 5 of 1978, 35
Kenya Gazette Supplement (23 June 1978).

% See Zambezi Action Plan, n. 12 above; and see Convention on
the Ban of the Import into Africa and the Control of Transboundary
Movements and Management of Hazardous Wastes within Africa
(Bamako, 29 January 1991), reprinted in 30 /LM (1991), 773.

54 See Preamble of the Revised Protocol on Shared Watercourses
in the Southern African Development Community (SADC) (Wind-
hoek, 7 August 2000), reprinted in 40 /LM (2001), 321; and Convention
on the Law of the Non-Navigational Uses of International Water-
courses (New York, 12 May 1997), reprinted in 36 /LM (1997), 700.
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principles and treaties, the role of financial mechan-
isms should not be overlooked as a force driving the
development of environmental standards in African
countries. Indeed, the process of ‘mainstreaming’
environmental concerns at the World Bank and in
other financial mechanisms has led to the develop-
ment of direct or indirect environment-related condi-
tionality. To take but one example, the funds available
through the Global Environmental Facility (GEF) are
specifically earmarked ‘to meet the agreed incremental
costs of measures to achieve agreed global environ-
mental benefits’ in the areas in which the GEF is
active.® Further, the availability of GEF resources has
been instrumental in the operationalization of inter-
national environmental treaties. A number of African
countries have, for instance, received GEF funding to
implement the obligations they have under the Con-
vention on Biological Diversity to develop national
strategies, plans or programmes for the conservation
and sustainable use of biological diversity.>®

LEGAL AND INSTITUTIONAL
FRAMEWORKS FOR
BIODIVERSITY MANAGEMENT:
SELECTED INITIATIVES

African countries have used a vast number of legal and
policy tools to implement their international environ-
mental obligations or to realize their own legal and
policy frameworks. This section of the article focuses
on a limited number of initiatives that illustrate some
of the main issues that African States have had to
address in recent years.

CONSERVATION-RELATED
EFFORTS

In-Situ Conservation The importance of in-situ
conservation measures highlighted in the Convention
on Biological Diversity has been acknowledged by sev-
eral African countries which have included provisions
for in-situ conservation measures in their laws. Indir-
ect provisions are found, for instance, in laws on the
preservation of antiquities and monuments, man-
agement of grass fires, plant protection and pollution
control.”” Some countries have also adopted laws and
policies that provide incentives and disincentives to
influence in-situ conservation of biodiversity in gen-

% See Instrument for the Establishment of the Restructured Global
Environment Facility (Geneva, 16 March 1994), reprinted in 33 ILM
(1994), 1273.

% See CBD, Article 6, n. 5 above; see also n. 32 above, at 22.

7 Ibid., Mugabe, at 16.
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eral, such as provision of subsidies to farmers to main-
tain natural habitats on their lands and land tax credits
to preserve unique plant species on private lands.*®

Many countries have put significant emphasis on
explicit in-situ conservation measures in the realm of
forests and wildlife, and a number of them have
devoted more than 10% of their territories to protected
areas. These include Botswana (17.43%), Tanzania
(13.83%), Rwanda (12.42%) and Namibia (12.58%).%
Different countries adopt diverse in-situ wildlife man-
agement policies, ranging from a stringent State-
driven preservation approach informed by the ‘king’s
game’ concept, whereby all wildlife is owned, managed
and controlled by the State, to community-oriented
sustainable management approaches.

Kenya exemplifies the former approach. Its Wildlife
Conservation and Management Act vests wildlife
resources ownership in the State and seeks to control
illegal access to, and exploitation of, wildlife resources.®
Individuals and / or institutions have no right to extract
protected wildlife or parts thereof without authority of
the Kenya Wildlife Service (KWS). The Act requires
every person or institution seeking access to wildlife to
obtain the prior consent of the relevant authorities.”
The Act does not however contain provisions requiring
the sharing of benefits arising from accessing or using
wildlife resources. It is also silent on the participation
of local people in determining access to wildlife, par-
ticularly that found on private lands.

In contrast, Zimbabwe emphasizes the participation of
landowners, including communities, in wildlife man-
agement. Its Parks and Wild Life Act seeks to confer
‘privileges on owners or occupiers of alienated land
as custodians of wildlife’.%* It is a recognition of the
fact that efficient and sustainable wildlife utilization
regimes are more likely to be enhanced by local pro-
prietorship than by exclusive State ownership. The
changes in law were prompted by surveys carried out
in the 1980s which indicated that the most suitable
land use in marginal areas was exploitation of wildlife
populations (due to the occurrence of periodic drought
which affected cattle ranching severely).® While the

% See, for example, Kenya, National Biodiversity Strategy and
Action Plan (June 1999); and South Africa, National Environmental
Management Act: Biodiversity Chapter, first draft (October 2000).

% See B. Grombridge (ed.), Global Biodiversity — Status of the
Earth’s Living Resources (Chapman, 1992).

% Kenya, Wildlife Conservation and Management Act (as amended
in 1989).

5! Currently these are the Minister of Natural Resources and the
KWS.

2 Zimbabwe, Parks and Wildlife Act (Act No. 14 of 1975, as
amended, 1990), Preamble.

% See J.H. Peterson, CAMPFIRE: A Zimbabwean Approach to Sustain-
able Development through Wildlife Utilization (University of Zimbabwe,
1991). See also B. Sibanda, Wildlife and Communities at the Cross-
roads: Is Zimbabwe’s Campfire the Way Forward? (Sapes Trust, 2001).
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Zimbabwean Act is mainly directed to commercial
farmers, it has provisions enabling the Minister of
Natural Resources and Tourism to designate district
councils in communal lands as appropriate author-
ities for the management of wildlife on lands under
their jurisdiction, analogous to custodianship of
wildlife conferred on owners or occupiers of alienated
lands.**

Regulation of Trade in Wildlife for Conser-
vation and Tourism As part of their biodiversity
management strategies, many African countries have
adopted policies, laws and administrative measures to
regulate trade in biological resources, with emphasis
on wildlife, fisheries and forests. In fact, management
of trade in wildlife and wildlife products has received a
lot of attention.®® The 1968 Conservation Convention,
for instance, urges its parties to regulate and control
trade in wildlife.®® It provides for the issuance of per-
mits for the export of trophies and specimens (a provi-
sion later superseded by CITES).

Some African countries have emphasized the use of
wildlife and wildlife products while others promote
conservation of wildlife for wildlife-based tourism. In
implementing the provisions of CITES, for instance,
there are fundamental policy divergences between
eastern and southern African countries with respect
to the African elephant. Kenya and Zimbabwe have
taken divergent positions within the CITES regime
regarding the domestic management of the African
elephant. Zimbabwe supports wildlife management
strategies that incorporate communities living with or
near wildlife areas. Kenya, on the other hand, sup-
ports preservationist strategies.®”” Thus, Zimbabwe has
communal wildlife management projects, whereby
local communities participate in management activit-
ies and derive benefits therefrom, while Kenya main-
tains State control of wildlife management activities
with minimal community involvement.®®

The ivory trade issue brings to the fore concerns about
the freedom of African countries to manage their bio-
logical resources for the benefit of their national eco-
nomies and local communities by dint of territorial
sovereignty. The prohibition of trade in ivory as a
resource for poor countries is an impediment to the

 See n. 62 above.

% See, generally, D. Harland, Killing Game — International Law and
the African Elephant (Praeger, 1994).

% 1968 Conservation Convention, Article IX(1), n. 8 above.

7 See, for example, M. Murphree, The Lesson from Mahenye: Rural
Poverty, Democracy and Wildlife Conservation, The Wildlife and
Development Series No. 1 (available at: <http://www.wildnetafrica.com/
bushcraft/articles/document_campfire1.html>).

% See, for example, D.S. Favre, ‘Debate within the CITES Commun-
ity — What Direction for the Future?’, 33 Nat. Resources J. (1993),
875, at 903.
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overall development of the country as well as to the
ability of these countries to meet their international
obligations. Most African countries have a foreign
debt problem and would like to consolidate their re-
sources to service that debt. In this regard, it has been
suggested that debt for ivory swaps could also be used
to deal with legally held ivory.®® Thus creditor nations
could agree to reduce and/or restructure the debt of the
countries allowed to trade in ivory and these countries
would channel the savings to conservation and
undertake to dispose of their ivory stocks by outright
destruction or other means in return. This would
assist debt-ridden African countries to service their
debts using the resources at their disposal, while gen-
erating funds to sustainably manage wildlife and their
habitats.

IMPLEMENTATION OF THE
PRECAUTIONARY PRINCIPLE

The precautionary principle is of rather recent origin
in international law. One of the principle’s character-
istics has been its rapid acceptance in many countries
following its inclusion in the Rio Declaration.” The
precautionary principle lies at the heart of the
Biosafety Protocol to the Convention on Biological
Diversity.” The principle is also the inspiration for
different environmental measures, such as environ-
mental impact assessments. The international recog-
nition of the precautionary principle has had a
significant impact on recent developments in regional
and national environmental laws and policies, such as
biosafety and environmental impact assessment.

Biosafety Concerns about biosafety have come to
the fore in the context of the rapid development and
use of living modified organisms. The Biosafety Proto-
col provides a framework for addressing concerns with
regard to the safe handling, use and transfer of living
modified organisms. It is particularly significant
because its main conceptual basis is the precautionary
principle.”? Many African countries have signed the
Protocol and a number of countries have already put
in place frameworks for biosafety.

At the regional level, States in the African region have
drafted a model law on biosafety.” It draws upon the

% See, for example, D. Williamson, Debt, the African Elephant, and
Ivory Stock, Discussion Paper (WWF, 1997).

0 See Principle 15 of the Rio Declaration, n. 38 above.

" See Cartagena Protocol on Biosafety to the Convention on Bio-
logical Diversity (Montreal, 20 January 2000), reprinted in 39 ILM
(2000), 1027 (hereafter, Biosafety Protocol).

2 |bid., at Article 1.

3 See Draft National Model Legislation on Safety in Biotechnology
2001 (on file with the authors).
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stance of most of the African States in the Protocol’s
negotiations where they argued for a comprehensive
protocol with identification and documentation, a
strong statement on precaution, and strong liability
and redress provisions.” The model law explicitly
provides for the application of the precautionary
principle.” It also requires that genetically modified
organisms and their products be labelled and that
exporters of these products be subjected to very high
liability standards.”

Some countries have already attempted to adopt regu-
latory measures concerning biosafety at the national
level. Kenya and Uganda, for instance, have adopted a
very precautionary approach to the issue of living
modified organisms.” Kenya now requires an envir-
onmental impact assessment for all biotechnology
activities.”® Beyond general biosafety measures, some
countries have adopted specific provisions in this
field. For instance, Egyptian law provides that breed-
ers’ rights can be limited in cases where genetic vari-
eties are hazardous to the natural environment, the
agricultural system, or the lives or health of human
beings or animals.”

Environmental Impact Assessment Environ-
mental impact assessment (EIA) is increasingly used
as a mechanism to implement the precautionary prin-
ciple. Many States use EIA to heighten the profile of
specific environmental issues. Biodiversity manage-
ment in many cases has been an issue highlighted in
EIA requirements. In Africa, there is no specific inter-
national treaty which deals generally with EIA; how-
ever, treaties to which African countries are parties do
include EIA provisions. At the national level, some
countries have introduced significant EIA require-
ments. In Mauritius, for instance, the law mandates
an EIA in the case of specifically listed projects,
ranging from manufacturing to coastal development
projects and transportation.®® Under proposals to
amend the Act, the law would introduce a requirement
for a Preliminary Environmental Report (PER) for
relatively small-scale projects such as small hotels or
petrol stations. Larger projects such as dams, fishing
ports or landfills would be subjected to a full EIA.%

“See A. Cosbey and S. Burgiel, The Cartagena Protocol on
Biosafety: An Analysis of Results, 11SD Briefing Note (2000).

5 See n. 73 above, Preamble, at para. 3.

78 |bid., at Article 14.

7 National Council for Science and Technology, ‘Regulations and
Guidelines for Biosafety in Biotechnology for Kenya’, National
Council for Science and Technology Publication No. 41 (1998).

8 Kenya, Environmental Management and Co-ordination Act 1999,
Schedule 1.

9 Egypt, Presidential Decree to the Law on Individual Property
Rights 2000, section 192.

8 Mauritius, Environment Protection Act 1991, First Schedule.

8 Mauritius, Draft Environment Protection (Amendment) Bill, Minis-
try of Environment (25 June 2001), section 46, First Schedule.
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The EIA is meant to be more comprehensive and
stringent than the PER under which public participa-
tion is, for example, not proposed.®

In Kenya, the Environment Act imposes on project
proponents the obligation to conduct EIAs and it
grants all persons the right to participate in the EIA
process. A project report must first be submitted to
the National Environment Management Authority,
which then must determine whether the proposal will
result in, or is likely to have, significant impacts on the
environment. Where such impacts will result or are
likely, an EIA must be undertaken.® The categories of
projects that must undergo an EIA in Kenya include
storage dams, river diversions, mining, irrigation,
waste disposal and nature conservation areas. The
procedure also includes elements of public participa-
tion. The public must be notified of the intention to
carry out an EIA, be given specific information con-
cerning the project and have 60 days within which to
submit comments.?*

USE OF PROPERTY RIGHTS TO
FOSTER THE SUSTAINABLE
MANAGEMENT OF BIOLOGICAL
AND GENETIC RESOURCES

Property rights have traditionally fallen outside the
ambit of environmental laws. However, it has become
increasingly apparent that the allocation and enjoy-
ment of diverse property rights has wide-ranging
implications for sustainable management of environ-
mental resources. African States have progressively
made significant use of real property rights as the
basis for natural resource management. More recently,
the increasing economic value of knowledge related to
biological and genetic resources has made the alloca-
tion of intellectual property rights the focus of signi-
ficant interest.

Land ownership traditionally has been of fundamental
importance in most African societies. Given the sym-
biotic relationship between a majority of African com-
munities and their environment, land tenure and land
use laws are of great significance for the conservation
and use of biological resources.® More specifically, the
nature and quantum of rights enjoyed by landowners
have impacts on the conservation, management and
enhancement of agricultural biodiversity, which is

82 |bid., section 17 (section 15 of the principal Act amended).

8 Kenya, Environmental Management and Coordination Act 1999,
section 58(2). See, generally, sections 58—-67.

8 |bid., section 59.

8 Cf. E. Moss, Land Use Controls in the United States (Dial Press,
1977).
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vital for enhancing food security. In recognition of this
symbiotic link, some countries have put in place pro-
visions to ensure that operative land tenure systems
do not threaten food security. Burundi provides, for
instance, that every household or adult occupying
arable land must create and maintain food crop
cultivations. The law links rights to land and food
security by providing that people who cannot fulfil
their obligations to produce food crops should be
provided plots close to their homes.5¢

Property rights over biological resources were for a
long time vested mostly in the State. States were
deemed to be guardians of the public interest and in
this capacity owned and controlled pivotal resources,
such as water, forests and mineral resources. In most
African countries, States have maintained centralized
control over the use and management of these
resources. Forests in most African countries are, for
instance, held by the governments in trust for the pub-
lic. This gives the State considerable powers to pro-
hibit or restrict access to protected areas. The State
also has police powers to regulate human activities,
which may include regulatory measures for conserva-
tion of both areas and species in non-protected areas.
The Kenya Forests Act vests, for example, exclusive
control in the Government which can declare unalien-
ated Government land and areas with unique flora and
fauna as forest areas demanding special protective
measures.”” The effect of these declarations is to ex-
clude other forms of land-use activities and to vest mono-
poly rights of management in the State. The use of
such areas for settlement, cultivation, grazing, hunting
and the removal of forest produce or the disturbance
of flora are prohibited save under a licence issued by
the relevant authority.®® Similarly, the Kenyan draft
regulations concerning access to genetic resources
intimate that all plant genetic material in their natural
condition or deposited in a gene bank are vested in the
Government of Kenya, which holds them in trust for
present and future generations of Kenyans.®’

The shortcomings of the dominant property rights
model have become progressively inescapable and
States have slowly instituted mechanisms for devolv-
ing control and management responsibilities to other
actors. In this regard, the enlistment of categories of
people who have traditionally been excluded from
management, such as local communities, women and
farmers, has been increasingly sought in furtherance
of international commitments.”® For example, in the

8 Burundi, Ordonnance No. 710/276 portant obligation de créer et
entretenir des superficies minimales de culture vivrieres (25 Octo-
ber 1979).

8 Chapter 385 of the Laws of Kenya.

® |bid., at sections 10 and 11.

8 Kenya, Draft Environmental Management and Coordination
Access to Plant Genetic Material Regulations 1999, Article 3(1).
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realm of wildlife resources, some African countries
have put in place mechanisms to ensure that local
communities are actively involved in management
activities. This constitutes a departure from policies
emphasizing State control in the management of bio-
logical resources which result, in some cases, in the
marginalization of local communities living in symbio-
sis with the resources. This may, for instance, explain
the poor interactions between human beings living in
or neighbouring wildlife refuges and the wildlife in
some African countries.

Community involvement in wildlife management has
been most prominent in Zimbabwe where the Com-
munal Area Management Programme for Indigenous
Resources (CAMPFIRE) was established in 1984. The
basis for CAMPFIRE is traceable to the Parks and
Wildlife Act of 1975 which attempts to devolve State
control over wildlife resources.” The rationale for this
move is twofold. First, as long as wildlife remains the
property of the State, nobody is likely to invest in it.
Second, commercial and communal range-land man-
agement efforts are likely to concentrate more on
domestic livestock rather than on wildlife, making
protected areas vulnerable and in danger of isolation.
The Act permits landowners to make use of wildlife
as an economic resource within sound conservation
practice limits, thus linking wildlife protection on
both communal and privately owned land to sustained
utilization of wildlife. CAMPFIRE seeks to enlist
voluntary community participation in wildlife man-
agement through the development of appropriate
institutions and the provision of technical and finan-
cial assistance to communities.*?

Most initiatives for the involvement of communities in
biodiversity management seek to ensure that members
of the involved communities get a share of the benefits
accruing from the management of the resources. They
have however stopped short of giving communities
tenure over the resources. Thus, the Kenyan commun-
ity wildlife initiative seeks to ensure that some of the
financial benefits accruing from wildlife conservation
are channelled to local communities through the con-
struction of amenities like schools and hospitals, water
supplies, and cattle dips.”® Similarly, in Zambia,
among the benefits that local people gain from the
schemes are the provision of meat at affordable rates,

% See, for example, CBD, Preamble, para. 12 and Article 8(j), n. 5
above.

9 Zimbabwe, Parks and Wildlife Act (Act No. 14 of 1975, as
amended in 1990).

92 M.W. Murphree, ‘Decentralizing the Proprietorship of Wildlife
Resources in Zimbabwe’s Communal Lands’, in D. Lewis and
N. Carter (eds), Voices from Africa — Local Perspectives on Con-
servation (World Wildlife Fund, 1993), at 133.

% See Kenya Wildlife Service, Report of the Proceedings of Stra-
tegic Planning Workshop for the Community Wildlife Service
Department (Nairobi, 29 June—1 July 1992).
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the employment of local community members as
scouts to police local wildlife, and the payment of rev-
enues from hunting licences or other uses of wildlife.
This revenue is used for community purposes as well
as to promote sustainable wildlife management.**

While community involvement is a relatively new
phenomenon, State ownership has traditionally gone
alongside private property rights. In fact, individuals
constitute the main grantees of land rights. Further-
more, individuals are also the holders of intellectual
property rights, such as patents. In recent years,
stronger emphasis has been put on individual rights
holders. Indeed, the Convention on Biological Divers-
ity not only recognizes the relevance of private prop-
erty rights in the management of biological resources,
but specifically emphasizes the role of intellectual
property rights in facilitating the transfer of technolo-
gies relevant for biodiversity management to develop-
ing countries. The prominence of intellectual property
rights in recent years is linked to the increasing
economic value of biological and genetic resources,
and knowledge related to these resources. In fact, the
development of genetic engineering has made the
ownership of the resources much less significant com-
pared to the associated knowledge.

Access to Biological Resources and Benefit
Sharing Recent debates concerning the manage-
ment of biological resources have focused on the rapid
development of intellectual property protection for
inventions derived from biological resources. Genetic
engineering has made it possible to develop drugs or
genetic plant varieties which are derived from natural
originals. While these developments qualify as ‘inven-
tions’ under the international intellectual property rights
system and can thus benefit from the protection offered
by patents, this has caused significant unease in coun-
tries where the biological material is used or the know-
ledge concerning the biological material originates.

The main point of contention is the fact that patent
rights grant all benefit streams to the entity recog-
nized as the ‘inventor’. This poses problems when the
invention is derived from an existing knowledge base.
States have therefore progressively tried to develop
legal frameworks to regulate access to biological re-
sources and related knowledge. Further, since patent
law does not provide for sharing the benefits of the
rights with other actors contributing to a given inven-
tion, the concept of benefit sharing has been proposed
as a way of providing a form of compensation to
holders of the original resource and knowledge.*® This

% See, for example, D.K. Mwinga, ‘The Biodiversity Convention and
in situ Conservation in Zambia’, 6 Rev. Eur. Community & Int’l Envitl.
L. (1997), 32.
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process is not specific to the African continent but
must be emphasized given the important stock of
biological resources and related knowledge found in
many African countries. It is possible to distinguish
between efforts at regulating access both before and
after the signature of the Convention on Biological
Diversity. In Zimbabwe, for instance, the 1981 Amend-
ment of the Parks and Wild Life Act contains provi-
sions dealing with protected indigenous plants. It
intimates that a permit is required to collect protected
indigenous plants or parts thereof for export, cultiva-
tion and propagation, and for scientific purposes.®
Applicants must also provide information on the pro-
posed use of the resources. The Minister of Natural
Resources and Water Development, or such other
Minister as the President may from time to time
assign the administration of the Act, is entitled to pro-
hibit persons from collecting any indigenous plants,
whether on alienated or unalienated land, within the
area specified in the notice.”” Such restrictions on pri-
vate lands can be brought about in the interests of
preservation, conservation, propagation, or control
of indigenous plants in Zimbabwe. The Zimbabwean
Act constitutes an early attempt at regulating access
to biological resources. It remains, however, an early
endeavour which stops at regulating access and does
not offer any form of benefit sharing.

Increasing opportunities for the commercial use of
biological resources have led more and more countries
to develop legal frameworks for access and benefit
sharing. Uganda has, for example, proposed regula-
tions on access and benefit sharing.”® These contain
specific provisions on technology transfer and the
building of technological capabilities in the area of
biotechnology. Technology partnerships are emphas-
ized as a mechanism to foster technology transfer.
Generally, Uganda treats access to genetic resources
mainly as a technological issue. Thus, it is the Ugandan
National Council for Science and Technology which
is vested with administrative and overall supervisory
responsibilities for implementing access and benefit-
sharing requirements.®® One of the consequences
of the emphasis on the technological dimension of
access and benefit sharing is that the proposed regula-
tions are not explicitly integrated in Uganda’s attempt
to implement its obligations under Article 6 of the
Convention on Biological Diversity.'® In fact, the
two processes are deeply interrelated and access

% On access and benefit sharing, see generally K. ten Kate and
S.A. Laird, The Commercial Use of Biodiversity — Access to Genetic
Resources and Benefit-Sharing (Earthscan, 1999).

% Government of Zimbabwe, Parks and Wildlife Act (Act No. 14 of
1975, as amended in 1981), Parts VIII and IX.

 Ibid., section 45.

% Uganda, Draft Regulations on Access to Biological Resources
and Benefit-sharing in Uganda, revised version (3 May 1999).

% Ibid. CBD, Article 6.

1% See n. 56 above and accompanying text.
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regulations should definitely be based on the broader
framework for biodiversity management.'”"

Beyond attempts at providing general access and benefit
sharing regimes, African regulation of access has also
been undertaken in more specific contexts, such as the
development of plant variety protection regimes. Egypt
provides, for instance, as part of its plant breeders’
rights regime, that to obtain the protection offered
under the law, the breeder must reveal the plant genetic
source used in developing the protected variety.'*?

Farmers’ Rights and Breeders’ Rights African
countries that are members of the World Trade
Organization (WTO) have the obligation to provide a
form of intellectual property right protection for plant
varieties.'®® Before 1994, only a handful of countries
had introduced some form of intellectual property
right protection for plant varieties. This reflected the
fact that the private sector seed industry was a mar-
ginal actor in agricultural development. The WTO and
the rapid development of genetic engineering have
forced African countries to draft and adopt regimes for
the protection of plant varieties.

As envisaged in the WTO context, the introduction of
intellectual property rights in the seed sector consti-
tutes an attempt to foster the development of a private
sector seed industry by giving commercial breeders
the added incentive that comes with exclusive com-
merecial rights. This implies that the early debates con-
cerning plant variety protection focused more on the
protection offered to breeders than on the protection
offered to farmers. This is in line with the current legal
framework in countries belonging to the Organization
for Economic Development for which the UPOV Con-
vention was first developed.'®

The African response to WTO demands and to the
growth of biotechnology industries has been very
mixed. The group of sub-Saharan Francophone coun-
tries (members of the African Intellectual Property
Organization) decided to take what can be considered
the simplest route to TRIPS compliance, by both gen-
erally incorporating the UPOV Convention regime in
their own regional intellectual property convention
and by committing themselves to join the UPOV Con-
vention.'”® Adherence to UPOV standards is, from the

01 See, for example, J. Mugabe et al., Managing Access to Genetic
Resources (Biopolicy International No. 17, ACTS, 1996).

2 Egypt, Presidential Decree to the Law on Individual Property
Rights 2000.

93 |n accordance with Article 27(3)(b) of the TRIPS Agreement,
n. 17 above.

14 See UPQV Convention, n. 19 above, and related text.

95 Agreement to revise the Bangui Agreement on the Creation
of an African Intellectual Property Organization of 2 March 1977
(Bangui, 24 February 1999).
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point of view of developing countries, the easiest way
to be in compliance with TRIPS without having to devise
their own framework for plant variety protection.

A more balanced response has been proposed at the
level of the Organization of African Unity through
the adoption of a model law dealing with access to
biological resources, benefit sharing, and the rights
of farmers and breeders over their knowledge and
resources.'”® It is based on conceptual premises that
differ significantly from the TRIPS/UPOV model in so
far as it rejects patents on life and the exclusive appro-
priation of any life form.'”” Despite its strong provi-
sions against exclusive appropriation, the model law is
not against the recognition of plant breeders’ rights.'*®
It, however, attempts to define not just breeders’
rights, as is the case of the UPOV Convention, but also
the rights of communities and farmers. The commun-
ity rights that are recognized include rights over bio-
logical resources, the right to collectively benefit from
the use of their biological resources, rights to innova-
tions, practices, knowledge and technology of the
community, and rights to collectively benefit from
their utilization. In practice, these rights allow com-
munities the right to prohibit access to their resources
and knowledge, but only in cases where access would
be detrimental to the integrity of their natural or cul-
tural heritage.'” Further, the State is to ensure that at
least 50% of the benefits derived from the utilization
of their resources or knowledge is channelled back to
the communities." The rights of farmers are slightly
more precisely defined. These include the protection
of their traditional knowledge relevant to plant and
animal genetic resources, the right to an equitable
share of benefits arising from the use of plant and ani-
mal genetic resources, the right to participate in mak-
ing decisions on matters related to the conservation
and sustainable use of plant and animal genetic
resources, the right to save, use, exchange and sell
farm-saved seed or propagating material, and the
right to use a commercial breeders’ variety to develop
other varieties.

African countries’ responses to the TRIPS challenge
which forces them to rethink completely their policies
with regard to property rights over seeds is yet to fully
take shape. This is due to the fact that a number of
countries classified as developing countries in the

% See Organization of African Unity, African Model Legislation for
the Protection of the Rights of Local Communities, Farmers and
Breeders, and for the Regulation of Access to Biological Resources
(2000).

7 The provisions on access to biological resources highlight that
the recipients of biological resources or related knowledge cannot
apply for any intellectual property right of an exclusionary nature.
See Article 8(5), ibid.

1% See Article 1(b), ibid.

1% Article 20, ibid.

10 Article 23, ibid.
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WTO are yet to fully implement their commitments,
even though the official deadline was 1 January 2000.
Furthermore, countries classified as least developed
countries still have until 2005 to implement their
obligations with regard to plant variety protection.

TOWARDS MORE EFFECTIVE
LAWS AND POLICIES FOR
BIODIVERSITY MANAGEMENT

The domestication of international conventions
through national laws and the incorporation of prin-
ciples from international law into national laws are
important steps towards the effective management of
biodiversity in African countries. However, they only
constitute the first link of a long chain of causation.
One of the crucial elements is the establishment of
institutional capacities to ensure the effective imple-
mentation of conventions. This depends on a variety
of factors informed by, first, an integrated process for
biodiversity management incorporating long-term
cross-sectoral approaches and harmonized policies
and legislation. The practice, however, seems to point
to the existence of uncoordinated initiatives, as exem-
plified by the development of access regimes outside
the context of national biodiversity strategies and
action plans. Moreover, while the policies may provide
for all the tenets necessary in sustainable management
of biodiversity, their failure to consider domestic polit-
ical, economic and social contexts sets them up for
failure. To implement national biodiversity strategies
and action plans, African States require financial and
technical resources. The absence of additional resources
implies that such implementation is carried out along-
side competing national imperatives, and this greatly
affects the efficacy of the strategies.

DEALING WITH THE
SHORTCOMINGS IN THE LEGAL
AND INSTITUTIONAL
FRAMEWORKS

A number of international instruments provide the
broad framework for the management of biodiversity
in African countries. Some of these instruments do not
focus specifically on biodiversity. Overall, the various
regimes are not synchronized because they were nego-
tiated in different institutional contexts and cover dif-
ferent subject matter. Indeed, the TRIPS Agreement
negotiated in a trade context has wide-ranging implica-
tions for biodiversity management, even though it is
primarily concerned with fostering the powers of intel-
lectual property rights holders and not with engender-
ing sustainable use of resources.
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Different instruments foster different property rights
regimes, ranging from national sovereignty to com-
mon property or common heritage and private prop-
erty such as intellectual property rights. The lack of
coordination between the different instruments and
regimes has ensured that the potential tensions
between the assertion of different property rights has
not been adequately addressed at the international
level. These contradictions should not be carried over
at the national level by, for instance, allowing different
ministries to deal with different treaties without co-
ordination among themselves. Furthermore, most inter-
national instruments make provision for the transfer
of technologies and financial resources to assist devel-
oping countries in implementing their obligations.
Actual transfers have however neither been adequate
nor appropriate for African countries given their
needs."! Effective implementation of the various
instruments is also hampered by the lack of clarity
of the obligations set out and the vagueness of the
commitments.

A number of shortcomings can also be identified at
national levels. National laws seeking to implement
international instruments usually follow the priorities
set out in these instruments without matching those
to local priorities and needs. This is typically the case
for countries adopting the UPOV Convention to fulfil
their Article 27(3)(b) obligations under TRIPS, even
though their agricultural needs and conditions are
completely different from the ones of the countries
that devised UPOV. Another problem is the lack of
coordination between the various policies relating to
biodiversity management. For instance, these policies
tend to overlook climate change mitigation interven-
tions. Further, the lack of sufficient expertise, aware-
ness and institutional capital within the countries has
hampered the implementation of their obligations
under Article 6 of the Convention on Biological Divers-
ity, despite the availability of GEF funding."

The increasing importance and complexity of biodi-
versity management has been progressively acknow-
ledged at the domestic and regional levels. The most
specific effort at the regional level, to provide a more
comprehensive approach of the management of en-
vironmental resources, is visible in the work of the
African Ministerial Conference on the Environment
(AMCEN)."® AMCEN has played a significant role in

""" See, for example, A.B. Herrick, ‘Global Environmental Agree-
ments and African National Priorities’, in P. Veit (ed.), Africa’s Valu-
able Assets — A Reader in Natural Resource Management (WRI,
1998), at 185; and United Nations Development Programme,
Human Development Report 2000 (Oxford University Press, 2000).
"2 See n. 32 above.

3 See, for example, Report of the Ministerial Session of the Confer-
ence, Sixth Session — African Ministerial Conference on the Envir-
onment (AMCEN), Nairobi, 14—15 December 1995 (Doc.\6 THSESSN\
6se_rep.min).
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consolidating a common African position in several
environmental negotiations."*

SETTING PRIORITIES ACCORDING
TO DOMESTIC NEEDS

International environmental treaties and principles
have had a considerable impact on the shape of
regional and national laws and policies dealing with
biodiversity management. This influence is partly
responsible for the lack of success in implementing
biodiversity management regimes which foster their
sustainable use in the context of the specific condi-
tions of African countries. Indeed, international law is
not necessarily tailored towards the specific conditions
of resource-rich, economically poor sub-Saharan Afri-
can countries. The prominence of the international
legal regime in domestic biodiversity management
laws and policies in African countries points to the
absence of appropriate national agendas in this realm.
Indeed, these laws and policies are so significantly
pegged to international developments that national
needs have often been overlooked. It is remarkable
that the upsurge of environmentalism spurred by the
Rio agreements has not translated itself into better liv-
ing standards for the majority of Africans. In fact, the
link between environment and development has not
been articulated in the agenda of national and regional
environmental programmes that emerged after Rio.
The promulgation by many African governments of
poverty-reduction strategies is a reaction towards this
glaring mismatch.

The international legal system also regularly imposes
demands on African countries which may hamper the
development of national sustainable legal and policy
frameworks. The climate-change regime constitutes
an area where the priorities and needs of African
countries have been overlooked. Even though financial
and technical assistance has been made available to
African countries, it has generally focused on invent-
ories of greenhouse gas emissions rather than on
adaptation needs and priorities."®

The priorities and needs of African countries differ
significantly from other parts of the world. The gen-
eral goals of conservation and sustainable use of bio-
logical resources are central in all countries. However,
the specifics of most sub-Saharan African countries
require those States to view biodiversity management
as only one part of a more holistic regime of laws and

"4 See, for example, United Nations Environment Programme,
Global Environment Outlook 2000 (United Nations Environment
Programme, 1999).

% See, for example, |. Burton, ‘Adapting to Climate Change in the
Context of National Economic Planning and Development’, in P. Veit
(ed.), n. 111 above, at 195.
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policies dealing with the basic food needs, health
needs and energy needs of their populations. These
States are not helped in devising such policies by the
international legal and policy framework, which is
itself completely fragmented in various largely inde-
pendent fields such as trade and environment. African
States should however go beyond the insufficiencies
and inconsistencies of the international legal frame-
work to take care of their own needs and priorities.

BROADER CONCEPTUALIZATION
OF FACTORS AND ACTORS

A comprehensive response to the needs of biodiversity
management requires a broader conceptualization of
actors and factors. It is, for instance, imperative to
look beyond policies that are strictly concerned with
biodiversity management. Policies that have the
potential to impact negatively on biological resources,
such as trade laws and land use and land tenure pol-
icies, should also be taken into account. The latter can,
for instance, render biodiversity management policies
nugatory if efforts to harmonize the two sets are not
made. Indeed it has often been pointed out that the
major threat to biodiversity is the loss of natural
habitats.

Local people, local communities and the private sector
are among the most crucial actors in biodiversity man-
agement. With regard to local people and communit-
ies, the process of enlisting their contribution should
be strengthened. More specifically, their tenure over
biological resources should be ensured, since they are
arguably among the best placed entities to sustainably
manage the resources. This calls for measures grant-
ing local people and communities rights over land and
biological resources.

The involvement of the private sector in biological
resource management is not new; however, its contri-
bution has significantly increased in recent years as a
result of dwindling resources available to States and
the pressures to streamline public sector spending.
Legal and institutional frameworks need to be accord-
ingly adapted and should, for example, provide rules
of accountability which reflect the greater importance
and role of the private sector in biological resource
management, so as to ensure that the goals of conser-
vation and sustainable use are achieved.

CONCLUSION

The international legal system for the management
of biological diversity comprises a number of instru-
ments in different fields. Some of them are exclusively
concerned with biological resources, some deal primarily
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with other environmental issues while some are agree-
ments in other areas of international law which have a
direct impact on biodiversity management. All of them
constitute the relevant framework to build and assess
biodiversity management policies in Africa.

International law has had a dramatic influence on
the development of environmental laws and policies
in most African countries. From the point of view
of environmental management, the contribution of
international law is by and large progressive and has
championed significant initiatives. However, the
international system is a broad framework and is not
necessarily conceived for the specific problems and
priorities of States or communities. The concerns
expressed in these laws do not necessarily reflect the
most pressing needs and challenges in the countries
concerned. The success of biodiversity management
initiatives will depend significantly on the extent to
which countries tailor these initiatives to relate to
their development objectives. For African countries
there is definitely a need to define sustainable devel-
opment from an African perspective. Such an endeav-
our has to address and contend with the issues of
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poverty and declining standards of living and land
degradation if it is to make a difference for Africans.
In the absence of such considerations, biodiversity
management will continue to be implemented without
the necessary supporting context with which the man-
agers of biological resources in practice identify the
imperatives of sustainable management. This con-
stitutes one of the challenges that the WSSD should
address if it is to provide effective responses to the
needs and priorities of its host continent.
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