International Environmental
Law Research Centre

TOWARDS A LIABILITY AND

REDRESS SYSTEM UNDER
THE CARTAGENA PROTOCOL
ON BIOSAFETY

A REVIEW OF
THE KENYA NATIONAL LEGAL SYSTEM

published in
1 East African Law Journal (2004), p. 119

Dr Patricia Kameri-Mbote

This paper can be downloaded in PDF format from IELRC's website at
http://www.ielrc.org/content/a0406.pdf

International Environmental Law Research Centre
International Environment House

Chemin de Balexert 7

1219 Chatelaine

Geneva, Switzerland

E-mail: info@ielrc.org



Table of Content

VL.

Introduction
Overview of the Biosafety Protocol

Main Requirements of the Protocol

A. Risk Assessment

B. Obligation of Exporters

C. Obligation of Importers

D. Article 27 — Liability and redress

Operationalsing Article 27 of the Cartagena Protocol

A. The International Context

B. Standard and incidence of Liability
C. Remedies

D. Locus Standi

The Legal & Institutional Framework for Biosafety in Kenya

A. Broad Legal Provisions

B. EMCA

C. Civil Liability under the Law of Tort
D. National Biosafety Law

Assessment of the National Context for the Implementation
of Article 27_

A. Guiding Principles

AR OOW W

N~N~No o

10
11

13
14



l. Introduction

The Cartagena Protocol on Biosafety is a Protocol to the Convention on Biological Diversity. The latter was
concluded in 1992 and came into force in 1993. It had already become apparent during the Convention’s nego-
tiations that further work was required towards a Biosafety Protocol. The Protocol was concluded in January
2000 and opened for signature at the fifth meeting of the Conference of Parties to the Convention on Biological
Diversity held in Nairobi in May 2000. It came into force on September 11, 2003, ninety days after ratification
by fifty states parties as provided for in Article 37 of the Protocol.

Undoubtedly the Protocol charts out a new direction in the growth and development of modern biotechnology.
It is a timely and vital development given that in a very short time frame, transgenic croplands have increased
rapidly. This decade will witness many African countries adopt and commercialise transgenic crops. However,
efforts to invest have to be guided by sound mechanisms for assessing risks and benefits. This is crucial to en-
able state parties to make informed choices and decisions.

The Protocol, an internationally binding legal instrument concluded by Parties to the Convention on Biological
Diversity (CBD), was the result of the work of the Ad Hoc Working Group on Biosafety which was set up in
1995 and completed its work in 2000. It aims at comprehensively addressing concerns raised about biotechnol-
ogy. These concerns include safe handling, use, and transfer of living modified organisms (LMOs).! All Parties
to the Protocol are obligated to comply with its terms. However, the obligations set out in the Protocol do not
fully align with the national needs and priorities of many African countries. The numerous areas of non-con-
sensus within the Biosafety Working Group support the validity of this assertion.2 The Protocol contains not
only elements of compromise but also provisions forced upon some Parties, particularly African States.3 The
indefinite position on liability and redress is one such issue. However, most African States intend to implement
the Protocol and some have begun putting in place mechanisms for biosafety.* To provide a suitable framework
for the implementation of the biosafety measures, Parties are required to put in place relevant national legisla-
tion.> For LMOs intended for direct use as feed, food or processing, only developed countries are obligated
to put in place domestic regulatory frameworks while developing countries including those with economies
in transition need only make decisions based on risk assessments.® The challenge for African states is to put
in place effective legal and administrative structures to implement the Protocol. African countries have been
particularly concerned about the potential harmful impacts of biotechnology on their environment and most of
them have put in place very precautionary frameworks for biosafety.

In this paper, the objective is to review Kenya’s legal system for liability and redress based both on legislation
and common law. The main objective of the review is to analyse the adequacy and relevance of such regimes
to liability and redress for damage caused by transboundary movement of Living Modified Organisms. We
will seek to find out whether there are principles or provisions that can help inform the national and regional
position on liability and redress. As a starting point we will give an overview of the Protocol’s main provisions.
We view the Protocol as an environmental impact assessment aid and this position is borne out by the inclu-
sion of “major developments in biotechnology including the introduction and testing of genetically modified
organisms” in the Second Schedule of the Environment Management and Coordination Act (EMCA) as one of
the projects that should undergo environmental impact assessment. We will look at Kenya’s Constitution and
other laws and identify the main liability regimes that exist under the domestic legal framework. Finally, we
will provide our assessment of the efficacy of current framework for liability and redress in Kenya to address
damage arising from biotechnology activities.




Il. Overview of the Biosafety Protocol

Biosafety is essentially a complex of the regulatory mechanisms put in place for genetic modification seek-
ing to balance technological benefits with appropriate environmental and human health safeguards. It seeks
to ensure the safe handling, transfer and use of genetically modified organisms and to guarantee these through
the sanction of law.” The need for an international regime to provide these safeguards was underscored during
the negotiations of the Convention on Biological Diversity, carried out within the aegis of the United Nations
Environment Programme (UNEP) which was mandated by the United Nations General Assembly to work out
a viable solution to the continued erosion of biodiversity in the world. The CBD was put in place in 1992 with
three main objectives: conservation of biodiversity, sustainable use of genetic resources, and fair and equitable
sharing of the benefits arising from the use of the resources. Under Articles 8 and 19 of the CBD, Parties are
required to maintain, among other things, the means to regulate, control, and manage risks associated with
the use and release of LMOs resulting from biotechnology.® Based on these provisions, the management of
environmental impacts on the conservation and sustainable use of biological diversity including risk to human
health is a major concern of biosafety and the reason for being of the Protocol.

Article 19 of the CBD is the basis upon which negotiations for the Biosafety Protocol were initiated. Contrary
to suggestions that the negotiation process of the Protocol started in 1996, Veit Koester, the person hailed
as ‘the father of the Protocol’® contends that the process began way back in 1991 at the promulgation of the
CBD.!0 The advance informed agreement (AIA) procedure (which is central to biosafety) is envisaged by the
CBD at Article 19.3, which provides:

The Parties shall consider the need for and modalities of a protocol setting out appropriate pro-
cedures, including, in particular, advance informed agreement, in the field of the safe transfer,
handling and use of any living modified organism resulting from biotechnology that may have
effect on the conservation and sustainable use of biological diversity.!! (Emphasis added)

The Advance Informed Agreement (AIA) procedure enables countries importing LMOs to undertake risk as-
sessments for all initial shipments of LMOs into their countries.!2 This principle, coupled with the precaution-
ary approach, allows countries to refuse importation of LMOs whose safety is uncertain due to insufficient
scientific evidence. The backbone of the decision-making process is the undertaking of risk assessments. To
facilitate this procedure, a clearing house mechanism is established under Article 20 of the Protocol and capac-
ity building provisions in Article 23 of the Protocol are incorporated representing important requirements for
the Protocol’s implementation.

The unpredictability of the impacts of biotechnology and the inadequacy of science to predict adverse impacts
significantly influenced developing country views in the development of the Biosafety Protocol.!3 Many of
them were apprehensive that biotechnology and specifically LMOs will adversely affect their biodiversity. It is
therefore not surprising that the precautionary principle is the cornerstone of the Biosafety Protocol and is in-
grained in many national regulatory systems. The upshot of the precautionary principle is that “uncertainty re-
garding serious potential environmental harm is not a valid ground for refraining from preventive measures”.!4
In another enunciation of the principle, it is stated that “where there are threats of serious or irreversible dam-
age, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation”.!> This enshrined in Principle 15 of the Rio Declaration which is referred

to in the Preamble and Article 1 of the Protocol.

In broad parlance, the principle enables an action whose negative impacts are not yet known in science with
the requirement that preventive measures be put in place to mitigate such negative impacts. Courts have also
made an attempt at defining this principle. In the case of Leatch v. National Parks and Wildlife Service and
Shoalhaven City Councill® Stein, J defined the precautionary principle in the dicta thus:

...in my opinion the precautionary principle is a statement of common sense...It is directed to-
wards the prevention of serious or irreversible harm to the environment in situations of scientific
uncertainty. Its premise is that where uncertainty or ignorance exists concerning the nature or
scope of environmental harm whether this follows from policies or decisions or activities, deci-
sion makers should be cautious.



From the above definitions, it is clear that the principle is to be applied when there is a threat of harm and sci-
entific uncertainty. It has however been criticised on grounds of scientific ambiguity and perceived of as a pes-
simistic response to uncertainty and gaps in regulatory risk assessment knowledge.!” There is as yet no state-
ment on the exact parameters of ‘serious’, ‘irreversible’ and ‘full scientific certainty’.!8 The principle however,
gives states parties to the Protocol latitude in designing their biotechnology and biosafety laws and policies to
be restrictive or permissive in allowing those activities to be carried out.!® In instances where a restrictive ap-
proach is taken and a country rejects an application for introduction or use of an LMO, the state party may be
in violation of the free trade rules and could be taken to the World Trade Organization Dispute settlement Body
for a determination as to whether the rules constitute trade barriers.

A liability and redress regime provides a way of dealing with scientific uncertainty by giving rights to injured
parties to sue those responsible for causing harm and imposing an obligation on others to limit risks, mitigate
losses and provide redress. As argued by Newell and Glover, liability law addresses both cause and effect by
providing for compensation after damage has occurred by creating incentives to keep hazardous activities
under control.20

lll. Main Requirements of the Protocol

A. Risk Assessment

The main requirements of the Protocol focus on risk assessment, risk management and risk communication.
Risk assessment can be defined as the identification of potential environmental adverse effects or hazards, and
determining, when a hazard is identified, the probability of it occurring. Article 16 of the Protocol mentions the
need to establish appropriate mechanisms to regulate, manage and control risks associated with GMOs. The
ecological risks policy makers and regulators need to assess include the potential for spread of traits such as
herbicide resistance from genetically improved plants to unmodified plants (including weeds), the build up of
resistance in insect populations and the potential threat to biodiversity posed by widespread monoculture of
genetically improved crops.2! Risk management on the other hand refers to the methods applied to minimise
potential hazards or adverse effects which have been identified during a scientifically based risk assessment.
There are different ways of managing hazards or adverse effects identified in a risk assessment. These include:
confinement, restricted use, provision of guidance, technical support and advice and record keeping.22 Though
risk assessment and management are required under the Protocol, there are exemptions to these rules. The
Protocol provides for the exemption of certain pharmaceuticals?3 from its scope explicitly stating that this
provision is ‘without prejudice to the right of a Party to subject all living modified organisms to risk assess-
ment prior to the making of decisions on import . . .”24 Along similar lines, Article 6 explicitly exempts LMOs
in transit and those destined for contained use from AIA procedure. Parties also are given leeway to regulate
the transport of LMOs through their territory and to undertake risk assessments prior to making decisions on
importing LMOs destined for contained use. This includes the right of the importing Party to set standards for
contained use within its jurisdiction under which, for instance, Kenya and Zimbabwe (which are each experi-
menting with LMOs) have put in place standards for contained use.

B. Obligation of Exporters

Article 7 of the Protocol focuses on the application of the AIA procedure. Article 7.1 refers only to initial trans-
boundary movements and not to subsequent movements of LMOs. This provision is also subject to the right
of a Party to require all LMO movements to undergo the AIA procedure.25 However, Article 7 does provide
exemptions for importation of LMOs intended for use as food or feed, or for processing without AIA proce-
dures being followed.26 Under Article 8, the exporting Party must notify or require the exporter to notify the



importing Party of the initial shipment of LMOs to be imported. The exporter is responsible for accuracy of
information in notification. To realize this goal, the exporting Party is required to take necessary and appropri-
ate legal measures to implement this obligation.2”

C. Obligation of Importers

Article 13 of the Protocol provides for a simplified procedure of notification of imports of LMOs. This simpli-
fied procedure allows states to export LMOs without a written permit, if the importing Party consents. In effect,
this system corrodes the AIA procedure as it alienates further opportunities to check accuracy of decisions.
Article 10(3) (a) of the Protocol enjoins Parties to inform exporters on how they intend to deal with subsequent
imports. The time extension for decision-making under the AIA procedure shall be fixed by the importing
Party.28 The reasons for disapproval of import are required to be given by the would-have-been importing
Party.2?

Article 12 of the Protocol allows exporters to request a review of decisions not to import LMOs. Importing
Parties must be able to respond to this request within 90 days. Considering Africa’s implementation in light of
limitations in capacity, it would require great efficiency in the flow of information especially from a Biosafety
Clearing House (BCH) to make informed decisions. The BCH is the mechanism set out by the Protocol to
facilitate the exchange of scientific, technical, environmental and legal information on and experience with
LMOs and thus assist parties in implementing the Protocol. Article 19 of the Protocol on capacity building is
designed to address some of these needs. National capacity building is one of the critical tools in implement-
ing AIA procedures. Technical assistance and training, however, are not always forthcoming despite the fact
that such commitments are increasingly being included in international legal instruments. Articles 19 and 20
make provisions for technical assistance in the Protocol’s implementation to developing countries. The Global
Environment Facility has also put in place mechanisms to assist countries in meeting their obligations under
the Protocol.30

The Protocol provides that a Party can require the exporter to carry out and bear the costs of a risk assessment.
(Article 15.3) Given the fact that most African countries lack the capacity to undertake risk assessments, one
can foresee situations whereby these countries are likely to rely on exporters’ assessments. Three major is-
sues arise from such scenarios. First, countries that rely on exporters to do the assessments will almost never
develop their own capacity in that area. Second, the assessment may not be sound if the exporter (who has
an interest in the assessment) not only selects but also pays the assessor. Third, handling liability and redress
becomes problematic where the exporter’s assessment is formed on the basis of the importing country.3! Any
litigation would take place in the exporting country inviting problems related to interpretation and undue pres-
sure on weaker Parties.

Although the scope of the AIA procedure is limited by the Protocol’s list of exemptions, countries may still
regulate the LMOs contained in the exemptions.3? Ruth MacKenzie notes that ‘the right of countries of import
to regulate more strictly, and even to extend regulations to cover these exempted activities is recognized in
various provisions of the agreement’.33

D. Article 27 — Liability and redress

Liability and redress was a recurrent theme in the negotiation of the Cartagena Protocol on Biosafety to the
CBD. Negotiators were unable to reach consensus on details of a liability regime under Protocol (See Box 2).
An enabling clause included in the Protocol at Article 27



the conference of Parties serving as the meeting of the Parties to this Protocol shall, at its first
meeting, adopt a process with respect to the appropriate elaboration of international rules and
procedures in the field of liability and redress for damage resulting from transboundary move-
ments of living modified organisms, analysing and taking due account of ongoing processes in
international law on these matters, and shall endeavour to complete this process within four
years.

Liability and redress was one of the issues addressed by the Intergovernmental Committee for the Cartagena
Protocol on Biosafety (ICCP) in accordance with the workplan of ICCP adopted by the COP to the CBD at its
fifth meeting (Decision V/1, annex, section B, item 1). ICCP was requested to elaborate “a draft recommen-
dation on the process for elaboration of international rules and procedures in the field of liability and redress
for damage resulting from transboundary movements of LMOs including inter alia (a) review of existing and
relevant instruments; and (b) identification of elements for liability and redress.” At its second meeting ICCP
considered a review of existing relevant instruments and identification of elements provided by the secretariat
and requested governments and organizations to submit further information on national, regional and interna-
tional measures and agreements in the field of liability and redress for damage resulting from transboundary
movements of LMOs.

IV. Operationalsing Article 27 of the Cartagena Protocol

A. The International Context

International Law

Liability and redress issues have to be seen within a broader context and are complex ones to address in an in-
ternational context because the rules are enforced in a national context and different countries have had systems
of liability and redress based on other areas of law. In international law, liability is normally associated with
the obligation to provide for compensation for damage caused to persons, property, and the environment. Rules
of state liability at international law form the fundamental basis of liability and redress in international law.
States are generally responsible for breaches of their obligations under international law as stated succinctly
by lan Brownlie:

Today one can regard responsibility as a general principle of international law, a concomitant
of substantive rules and of the supposition that acts and omissions may be categorized as ille-
gal by reference to the rules establishing rights and duties. Shortly, the law of responsibility is
concerned with the incidences and consequences of illegal acts, and particularly for payment of
compensation for loss caused. However, this, and many other generalizations offered on the sub-
Ject, must not be treated as dogma, or allowed to prejudice the discussion, which follows. Thus
the law may prescribe the payment of compensation for the consequences of legal or excusable
acts, and it is proper to consider this aspect.3*

In the area of the environment the principles that states are responsible for breach of the obligation not to cause
environmental harm (Principle 21 of Stockholm Declaration) and have a “responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment...” (Principle 2 of Rio Declaration)
are the basis for liability. The International Law Commission’s Draft Responsibility Rules3> contain a provi-
sion on state liability to the effect that every wrongful act of a state entails the international responsibility of
that state.3¢ The defences available include acts of war and any acts wholly caused by acts or omissions done
by a third party with intent to cause damage. The remedies available include discontinuation of the wrongful
conduct, reparation for injury caused and non- repetition.



Some international agreements have provided for liability regimes. (See Box 3) These include nuclear liability
and oil pollution damage regimes, transboundary movement of hazardous wastes and their disposal.3” Nuclear
energy schemes provide for absolute liability and the liability is ascribed to the operator of the nuclear installa-
tion or vessel. There is provision for limitation on the amount payable and time frame.3® Under the hazardous
wastes regime, it is notable that a technical group has been working on a liability regime with a view to getting
a Protocol in place. It has been considering such issues as scope of liability (should it extend only to actual ship-
ment); what standard of liability should be applied (strict, joint, several); parties liable: generators, exporters,
persons in control of waste at time of release, required insurance or other financial guarantees and creation of
an international fund for emergency response actions.

There is very limited case law reported. Indeed, the Trail Smelter Arbitration remains the only arbitral resolu-
tion touching on state responsibility.3? Case law is uncommon as states prefer resolving disputes through nego-
tiations. Consequently, there has been limited development of principles relating to liability. It is worth noting
that state responsibility is concerned with state-to-state obligations since it is only states that are actors on the
international scene. Private individuals concerns can only be articulated internationally through states as they
are not recognised as actors on the international plane save for the internationally recognised non-state actors.40
Increasingly emphasis in international environmental law treaties has been on preventive measures.

There have also emerged other schemes to supplement and strengthen the customary international law liability
provisions. These include the Polluter Pays Principle (PPP) whose main plank is preventive— precautionary
principle. Other treaties such as the Basel Convention, at Article 4.3, have criminalized some activities.*!

Liability and redress in the context of the Protocol relates to what would happen if the transboundary move-
ment of LMOs resulted in damage. One issue that has dogged the discussions has been whether parties should
develop a regime suited specifically to LMOs or whether they should include damage caused by LMOs within
a broader purview namely, damage to biodiversity or damage to the environment and including specificities
on LMOs.

Regional Level

At the regional levels, there have been developed liability regimes for specific issues. For instance, the Council
of Europe Convention on Civil Liability for Damage Resulting from Activities Dangerous to the Environment,
1993 was negotiated with a view to ensuring adequate compensation for damage resulting from activities dan-
gerous to the environment (Art. 1).42 Dangerous activity was defined to include GMOs, which as a result of
the properties of the organisms pose a significant risk to man, the environment or property (Art. 2). Damage
was defined to include loss of life, personal injury, loss or damage by impairment of the environment (limited
to costs of measures of reinstatement), cost of preventive measures (Art. 7).

In the African region, the Bamako Convention*3 represents an example of a regime under which there are
attempts at establishing a liability regime. African countries have been very cautious in dealing with devel-
oped countries where activities of the latter are likely to have adverse impacts on the environment in African
countries. This explains the vigour with which they have pursued liability regimes in the contexts of hazard-
ous waste movement and disposal and biotechnology activities. Indeed the position articulated by the African
countries during the negotiations for the Protocol favoured a stringent liability regime. In line with this stance,
a meeting of African Biosafety Experts held in Addis Ababa in June 1999 drafted a Model Biosafety Law.
Under this law, risk assessment is defined as “evaluation of the direct and indirect risk to the environment,
biological diversity and health, including to the socio-economic conditions and ethical values of the country
which may be posed by the import, contained use, release or placing on the market of the genetically modified
organism or of a product of genetically modified organism. This may include the evaluation of secondary and
long-term effects.”*4

This definition is very broad definition. It requires the assessment of risk on a multiplicity of levels.



B. Standard and incidence of Liability

Article 14 of the Africa Model Biosafety Law which specifically addresses the issues liability and redress
imposes strict liability for any harm caused by GMOs or products of GMOs imported, made, in contained use,
released or placed on the market It requires that such harm be fully compensated. It further provides that liabil-
ity shall attach to the person responsible for the activity which results in the damage, injury or loss as well as
the provider, supplier or developer of the genetically modified organism or products of the genetically modified
organism and that if there is more than one person responsible for the damage, injury or loss, then the liability
shall be joint and several.

Liability shall also extend to harm or damage caused directly or indirectly by the GMO or product of the GMO
to the economy or social or cultural practices or the livelihood or indigenous knowledge systems or technolo-
gies of a community or communities. Such harm includes the following: disruption or damage to production
systems, agricultural systems, reduction in yields, soil contamination, damage to the biological mass, and dam-
age to the economy of an area or community.

C. Remedies

In the case of harm to the environment or biological diversity, Article 14 provides that compensation shall
include the costs of reinstatement, rehabilitation or clean-up measures which actually are being incurred and,
where applicable, the costs of preventive measures.

Article 15 of the Model Biosafety Law proposes the institution of criminal sanctions against persons who im-
port, release, place on the market or make contained use of, any genetically modified organism or products of a
genetically modified organism without the written approval of the competent authority; violate any conditions
attached to the grant of approval under this law; fail to furnish any information as required by the provisions
of this law; provide false, misleading or deceptive information in order to secure an approval; does not label,
package or identify any GMO; labels, packages or identifies any GMO or products of a GMO in a manner that
is false, misleading or deceptive and exports a GMO or products of a GMO without the advance informed
agreement of the importing country.

On limitation of actions, the article provides that any action in respect of the harm caused by a genetically
modified organism or products a genetically modified organism shall lapse only after a reasonable period from
the date on which the affected person or the community could reasonably be expected to have learned of the
harm, taking due account of:

(a) the time the harm may take to manifest itself; and

(b) the time that it may reasonably take to correlate the harm with the genetically modified organ-
ism or products of the genetically modified organism, having regard to the situation or circum-
stance of the person or community affected.

D. Locus Standi

Under Article 14.7, any person or group of persons may be entitled to bring a claim and seek redress in respect
of the breach or threatened breach of any provision of this Act, including any provision relating to damage to
the environment and biological diversity; relating to socio-economic:

(a) in that person’s or group of persons’ interest;

(b) in the interest of, or on behalf of, a person who is, for practical reasons, unable to institute such
proceedings;

(¢) in the interest of, or on behalf of, a group or class of persons whose interests are affected,;

(d) in the public interest; and

(e) in the interest of protecting the environment or biological diversity.




To promote public interest litigation on issues of GMOs and the protection of the environment, the Article
provides that no costs shall be awarded against any of the above persons who fail in any action as aforesaid
if the action was instituted reasonably out of concern for the public interest or in the interest of protecting the
environment or biological diversity.

From the above rendition, it is clear that there are elements of liability schemes that Kenya can build on in
consolidating a liability and redress regime for biosafety. In the next section, we look at the framework within
which this regime is poised to be hosted interrogating its adequacy and making proposals for improvement
where that is necessary.

V. The Legal & Institutional Framework for Biosafety in Kenya

Liability and redress have to be considered within the broader context of legal regimes in a country. For liabil-
ity to arise, there has to be a set standard. The standard set under the Protocol

is to contribute to ensuring an adequate level of protection in the field of safe transfer, handling
and use of LMOs resulting from modern biotechnology that may have adverse effects on the
conservation and sustainable use of biological diversity, taking also into account risks to human
health, and specifically focussing on transboundary movements.

The Protocol thus focuses on safe handling, transportation and release of LMOs. It adverts to the fact that even
with the greatest safety measures taken, damage may occur for instance, where LMOs are for contained use or
released for experimental purposes or in a market context. Further transboundary movement may be intended
or unintended (cross-border movement of LMO in use in one country given that borders are political fixations
and there is no firm wall and the ecosystem may be one making movement across the border very easy).

The question as to who should be liable and what standard of liability should attach to specific acts becomes
critical. In reviewing the Kenyan laws on these issues, we will look at the Constitution, environmental law
provisions that pertain to adverse impacts on the environment and general laws on civil liability under the law
of tort.

A. Broad Legal Provisions

Constitutional

In a national context, it is imperative that the supreme law of the land provide the parameters for one to get a
remedy when their rights are infringed. Kenya’s operative constitution does not contain explicit environmental
provisions.*> It does, however, place importance on the right to life, and experts argue that the right to life en-
compasses the right to a clean and healthy environment.4® This would entail a positive obligation on others to
ensure that the environment is wholesome and cover adverse effects of LMOs that would impinge on this right.
The constitution also includes the right of access to the High Court for redress regarding enforcement of fun-
damental individual rights and freedoms. The constitution defines “person” to include “any body of persons,
corporate or unincorporate.”*” Judicial decisions confirm that “person” includes “corporate person.”48

While virtually all African countries have constitutional provisions on the right to life,4” few African courts
have had occasion to address the question of whether the scope of the right to life can be expanded to include
the right to means necessary for supporting life such as clean air, water and food. The scope of the right to life
in the context of environmental protection in Africa was first addressed in Tanzania in 1988 and 1991. The first
occasion arose in Joseph Kessy v. Dar es Salaam City Council>? where the residents of Tabata, a suburb of Dar
es Salaam, sued the city council to cease dumping in their region because it posed environmental harm directly



threatening human existence. The court held that the garbage dump endangered the health and lives of the resi-
dents and that the operation of the dump violated the right to life enshrined in the constitution. The other case
(Balegele) which is quite similar to Kessy is discussed below under locus standi. At the international level there
have been cases involving the right to life where the scope has been expanded to include privacy and home.5!
Closer home, the High Court of Uganda had occasion to address environmental harm as a breach of the right
to privacy and the home. This was in Dr. Bwogi Richard Kanyerezi v. The Management Committee Rubaga
Girls School.52 The plaintiff complained that the defendants’ toilets emitted smelly gases which reached the
plaintiff’s home thus unreasonably interfering with and diminishing the plaintiff’s ordinary use and enjoyment
of his home. In spite of the fact that the defendant’s school benefited society, the court held that the defendants
should cease using the toilets. Although this case was argued from the traditional common law principle of
nuisance it illustrates the use of privacy and home rights to protect the environment.

In the context of biotechnology, courts have the onerous task of deciding on the purview of the precautionary
principle. The task is worsened by the fact that, as pointed out above, there is no clear definition of the pa-
rameters of this principle or guidelines on how to apply it. In the case of Sheila Zea & Others v. Wapda>3 the
Pakistan Supreme Court declined to give any definitive finding because the technical evidence adduced by the
experts was inconclusive. The Sheila Zea Case was a Human Rights case, which was as a result of the appre-
hension of citizens of Pakistan who were against the construction of a grid station by the national authorities.
The citizens felt that their health would be affected adversely by the exposure to the huge electromagnetic field
from the grid station. They invoked Articles 4, 9 and 184 of their Constitution, which entitled them to “...pro-
tection by the law from being exposed from hazards which may be due to installation and construction of any
grid station, any factory, power station or such like installation.”

In this case the likelihood of adverse effects could not be ruled out. The court observed in its dicta that under
such circumstances the balance should be struck between the rights and also the plans of the State for “...the
welfare, economic progress and prosperity of the country and if there were threat of serious damage, effective
measures should be taken to control it and it should not be postponed merely on the ground that the scientific
research and studies were inconclusive.”

Courts in Kenya called upon to decide on the purview of the precautionary principle can, in the absence of
definitive pronouncements by Kenyan courts, use Sheila Zea as a persuasive authority. In the Draft Bill of the
Constitution, 2002, the rights to an environment that is safe for life and health and to compensation for dam-
age arising from the violation of the rights are included in the Bill of Rights (Article 63). This is accompanied
by the right to access justice through independent tribunals in respect of these rights (Article 67). Chapter 12
of the draft Bill contains a duty to safeguard the environment and adoption of the precautionary principle in
protecting the environment (Article 239). It is apt to state that the current constitutional provisions provide a
legal basis for the promulgation of a liability and redress system under the laws of Kenya.

B. EMCA

The EMCA provides for the right of every person to a clean and healthy environment. It also makes it every
person’s obligation to protect and manage the environment.>* Any person may bring an action in the High
Court to enforce the right to a clean and healthy environment. Redress may be sought if the right has been
violated, is being violated, or is likely to be violated. In judging the dispute, the court must be guided by the
principles of sustainable development, such as public participation in the development of policies, plans, and
processes for environmental management.>>

Under the EMCA, environment impact assessments (EIAs) are required to be undertaken for projects speci-
fied under the second Schedule to the Act. As pointed out above, biotechnology including the introduction
and testing of genetically modified organisms, is one of the projects included in the schedule. Further, EMCA
overcomes most of the limitations on standing to sue. It explicitly provides that an aggrieved person need not
show special damage or particular injury beyond that which is suffered by other affected people.>° In effect,
this provision grants to every person the right to protect the environment. This promotes public interest litiga-
tion on in environmental matters.



Environmental impact assessment is undertaken by the project proponent at her or his own expense but must
be conducted by experts authorized by National Environment Management Authority (NEMA). NEMA is em-
powered to set up a technical advisory committee to advise it on environmental assessment (EA). Lead agen-
cies may submit written comments on EAs at NEMA’s request. These agencies comprise organizations and
institutions vested by law with controlling or managing the environment. This tallies with the AIA procedure
under the Protocol.

The Act imposes on project proponents the obligation to conduct EIAs and grants all persons the right to par-
ticipate in the EIA process.” Project proponents have to submit reports to NEMA.. If, after studying the report,
the authority is convinced that the proposal will result in significant environmental impact, an EIA must be
undertaken. No other licensing authority can lawfully issue a license for a project for which an EIA is required
under the Environment Management and Coordination Act. As mentioned above, EIAs must be conducted by
experts authorized by the authority. Only a license issued by the director general of NEMA will be valid.>8

To promote public involvement, the act requires that the general public, including potentially project-affected
persons, be notified of the intention to carry out an EIA. The notices must contain a summary of the project, the
location in which the project is to be carried out, and the place at which the EIA report may be inspected.>® The
time limit within which public comments may be submitted should not exceed 60 days. To afford reasonable
opportunity for comments to be submitted, the time limit may be extended. Provision is made for the general
public, on payment of a prescribed fee, to inspect the register of EIA experts. NEMA also has powers to setup a
technical advisory committee on EIAs and to require the developer to provide additional information to ensure
the accuracy and adequacy of reports.60

On conclusion of the review, if the authority decides that the project may proceed, it issues an environmental
impact assessment license. The license may be given with conditions, and the authority may give other direc-
tives at any stage of the project. The register of EIA licenses is maintained by the authority as a public docu-
ment and, as mentioned, is open to inspection on payment of a fee. It is important to note that the requirement
for payment of a prescribed fee may impede public participation if members of the public are unable to raise
the fee, which, in many cases, is likely.

The Act provides that EIAs shall be carried out in accordance with regulations and guidelines issued by NEMA
and that EIA reports shall be available for public scrutiny and input.! Section 53 of the Act provides a basis
for promulgating biosafety regulations. (See Box 4)

EMCA has incorporated the polluter pays principle, the precautionary principle and the inter-generational and
intra-generational equity principles among others.%2 On the issue of redress for damage caused, the Act pro-
vides for both civil and criminal law remedies.® Of particular relevance to redress for damage arising from
biotechnology activities are the environmental restoration orders provided for at section 108 of the Act. Such
an order compels persons ‘responsible for environmental degradation to restore the degraded environment as

far as practicable to its immediate condition prior to the damage’.64

C. Civil Liability under the Law of Tort

Tortuous liability arises from the breach of a duty primarily fixed by law towards persons generally whose
breach is redressable by an action for unliquidated damages. The law of torts defines the obligations imposed
on a person to his fellows to provide for compensation for harms caused by breach of the obligations. Tort
has been said to be concerned with loss adjustment and judged by its success as a compensation system. The
primary issue to be determined is who should bear the relevant loss or should the loss lie where it falls. In
determining whether the loss should be shifted to a defendant, a relevant issue is whether the conduct of the
defendant warrants such shifting. Since tort concerns situations where one person’s conduct causes or threatens
to cause harm to the interests of others (broadly defined), it provides a basic infrastructure for building a li-
ability and redress system.



The three torts that are relevant to liability and redress for biotechnology are negligence, nuisance and the rule
in Rylands v Fletcher.5 Negligence protects interests in physical and mental health, reputation, property inter-
ests, economic relationships and public rights.®® To establish negligence, there has to be in existence of what in
law “a duty of care situation”, namely, a situation in which the law attached liability to carelessness; secondly,
there has to be breach of the duty of care by the defendant, that is, failure to measure up to the standard set
by the law; a causal connection between the defendant’s careless conduct and the complained of damage; and
damage that is foreseeable and not remote.® It has been noted that the concept of negligence presents a diffi-
culty in enforcing liability and redress for biotechnology activities because of the locus standi requirements and
the time limits.®® The rule in Rylands v Fletcher applies to anything brought on land in the course of its non-
natural use that is likely to do mischief on escape.®® Damage and escape need not be reasonably foreseeable.
Nuisance on its part comprises an act or omission, which is an interference with, disturbance of or annoyance
of a person in enjoyment or exercise of a right belonging to him as a member of the public, his ownership/oc-
cupation or enjoyment of his land, easement or profit or other use connected with land.”°

There are differing standards of liability, namely, strict which makes a specific person responsible regardless
of fault, but offers limited justifications; absolute liability which makes a person liable regardless of fault and
allows no justifications/excuses and fault based liability where there is need to prove negligence on part of
person responsible for damage.

Liability can also be attributed to several persons where the cause of loss is attributable to a number of per-
sons. However, most torts require that the plaintiff have suffered damage and it is for this damage that the law
gives compensation. There is also a fundamental requirement that the damage should have been caused by the
Defendant’s tortuous act or omission. The “but for” test is applied to establish the causative link, namely, the
D’s wrong is a cause of the damage if the damage would not have occurred if his wrongful act or omission had
not taken place. This test can be problematic in situations where there is multiple causation.

Most actions under tort law are based on common law which comprises rules of customary law which have
been recognized by English courts and is built on precedents thus focusing on individual decisions. Common
law was adopted in Kenya through the Judicature Act, Chapter 8 of the Laws of Kenya. It provides that courts
are to apply “the substances of the common law” but only to the extent that Kenya’s circumstances and its
inhabitants permit. Indeed, the common law constitutes a significant source of law for Kenya, since it is the
applicable law in the absence of legislation.”!

Tort law provides a good basis for developing a liability and redress regime. There is however need to tailor the
regime to be better suited to biotechnology activities especially with regard to definition of claim, locus standi
requirements and time limits.”2

D. National Biosafety Law

At the national level, a competent national authority, national focal points, and advisory groups (in the form
of committees or commissions to serve as an oversight mechanism)’? must be established to facilitate the
implementation of the Protocol’s obligations at national levels. The need to develop harmonized approaches to
the risk assessment of products of modern biotechnology has been identified as critical to biosafety. National
committees on biosafety need to publish expert reports on safety considerations, concepts and principles for
risk assessment as well as information on field releases of transgenic crops and a consideration of traditional
crop breeding practices. Safety considerations for genetically engineered organisms should include the issues
relevant to human health, the environment and agriculture, which might be considered in a risky assessment.

The institutions mandated with the task of carrying out risk assessments must of essence be scientific bodies
with the requisite capacity. They should be comprised of experts from government, private agencies and other
institutions, which should work together in close association with competent national authorities in areas such
as information dissemination. In addition to undertaking risk assessments and management, national bodies
will need to provide systems by which countries provide AIA. They administer requests for AIA, issue import
and export permits, monitor compliance (through a compliance information system), and serve as points of



contact and for liaison with the Secretariat. They will also perform other functions required by the Protocol
such as facilitating public awareness.”*

National legislation also authorizes the established institutions to perform prescribed administrative functions
required by the Protocol. A Party may designate one institution to perform all the functions required,’> which
will provide the advantage of efficiently allocating the use of scarce resources with particular reference to
financial constraints.’® These institutions should be given legal authority and clear mandates in all aspects of
biosafety including authority for institutional collaboration.

In Kenya the competent authority is the National Council for Science and Technology (NCST) which hosts the
National Biosafety Committee. The membership of the Committee comprises representation from key institu-
tions involved in biotechnology activities such as the national agricultural research institutes and relevant line
ministries such as agriculture, health and environment. To assist in decision-making, the NCST, in 1998, pro-
mulgated Regulations and Guidelines for Biosafety in Biotechnology for Kenya.”” These regulations focus on
inputs into the decision-making process which is based on the precautionary principle, prior informed consent
or advance informed agreement, public participation and consultation, access to information (without prejudice
to the protection of confidential information), access to justice (through compliance, liability, and compensa-
tion systems), and enforcement procedures and sanctions. They require that the release of LMOs be preceded
by the approval of the National Biosafety Committee (NBC). The authorities are supposed to undertake risk as-
sessments before making the decision to approve or deny approval of the import. In order to do so they should
be provided with enabling information such as description of the LMOs and its intended uses in Kenya.’® The
guidelines provide that it is an offence to import LMOs without prior approval of the NBC. Penalties for of-
fences under the biosafety regulations were left to be made by the Minister. To do this the Minister requires the
powers to be conferred upon him by an Act of Parliament. To date, this has not been done although there are
some prescribed penalties in draft form under the proposed National Biosafety Bill.”°

The Proposed Kenya Legal Framework for Safety in Biotechnology forms the basis of the National Biosafety
Act first raised in 1999.80 Under the proposed framework, an exporter of LMOs or related products is required
to provide to the NCST or the competent authority a written AIA of the competent authority of the importing
country.8! The exporter is also required to comply with other regulations on foreign trade in LMOs. Before
approving the export, the importing country is empowered to consider other relevant concerns it may have.
Significantly, the provisions of the proposed regime preclude the export of LMOs or their products that have
been banned under the laws of the country of export. In practice the NBC in Kenya applies relatively high
standards in screening GMOs and is slow in approving imports of GMOs and related products.32

Under the draft National Biosafety Act, 1999,

no person shall import release make contained use or offer for sale genetically modified organism
or product for a genetically modified organism without approval of the competent Authority.

Further, any person who intends to import release used in contained conditions or offer for sale genetically
modified organisms or their products shall submit an application in prescribed form to the Council/Competent
Authority.

The proposed Kenya Legal Framework for safety in Biotechnology adopts the Model Law provisions on li-
ability and redress, including strict liability, provisions for costs of reinstatement, rehabilitation or clean-up and
preventive measures incurred. It is worth noting that Kenya is in the process of putting in place a biotechnology
policy to guide developments in biotechnology. There is also an ongoing process to develop a national biotech-
nology strategy and a biosafety law. The lack of a policy framework has been perceived as a hindrance to the
application of biotechnology in national development. The regulations and guidelines are also being revised in
line with suggestions raised through their usage. The national biosafety committee has considered applications
and allowed work on Bt. Maize, Bt. Cotton, recombinant rinderpest vaccine and the transgenic sweet potato on
the basis of the draft regulations. This raises the need to urgently think through and institutionalise a liability
and redress system for biotechnology activities. The draft biosafety bill at section 42 provides that “liability and
redress for any damage that occurs, as a result of activities subject to this Act, shall be addressed by applicable



laws”.83 Given that these laws predate biotechnology activities and may not cover all kinds of damage likely to
arise from biotechnology activities, the urgent need to look through these laws and work out a suitable liability
and redress system cannot be gainsaid. The NCST has, in conjunction with other stakeholders, been working
to get the draft policy, bill and regulations and guidelines finalised.34

VI. Assessment of the National Context for the Implementation
of Article 27_

Biosafety is about risk assessment and management. Consequently the framework and efficacy of biosafety
laws and institutions dealing with liability and redress will to a great extent depend on the capacity of countries
to put in place mechanisms for risk assessment and management. Article 16 of the Protocol stipulates that
Parties must establish appropriate domestic mechanisms to regulate, manage and control risks associated with
LMOs. If a potential hazard or adverse effect is identified, measures must - be taken to minimize or mitigate it.
The ecological risks policy makers and regulators need to assess include the potential for spread of traits such
as herbicide resistance from genetically improved plants to unmodified plants (including weeds), the build up
of resistance in insect populations, and the potential threat to biodiversity posed by widespread monoculture of
genetically improved crops.

The basic requirements of the Protocol as outlined above include the advanced informed agreement (AIA)
mechanism; the precautionary approach; risk assessment and management; and the clearing house mechanism.
Although the Protocol only makes reference to the precautionary principle in its preamble, textual analysis
evinces incorporation of the principle throughout the Protocol.83 The principle is operationalised through deci-
sion-making procedures which are based on sound science and rigorous risk assessment and management. The
specific legal and administrative mechanisms that Parties are required to institute are supposed to cover the
related but separate fields of development, handling (including packaging and identification), transport, use,
transfer, and release of LMOs.86

It is anticipated that regulations on AIA, precautionary principle, risk assessment and management, and capac-
ity building will be incorporated into national legislation. The main objective of these legal and administrative
mechanisms should be to ensure that the activities stated above are undertaken in such a safe manner that any
adverse effects arising therefrom are reduced or prevented. The risks relate not only to biodiversity but also to
human health. All decisions are to be based on risk assessments. The assessment of such risks should be done
in accordance with sound science based on the available information.

It is our view that the rudiments of a liability and redress system is there in Kenyan laws and what needs to
be done is to refine it to cover LMOs. The biosafety regulations in their definition of risk assessment already
intimate what issues one should look for, namely risk identification, risk-source characterisation, exposure as-
sessment and risk estimation.

The general objectives of the liability regime will be to protect human health, protect property against degrada-
tion generally from the effects of LMOs and protect the environment/ecosystem integrity. Since Protocol is to
the CBD, the primary focus should be on effects to biodiversity and human health. In assessing harm, regard
should be had to adverse effects that are actual and significant.

On causation, there is need to establish the standard that there be harm, some LMO trait and a relationship
between the harm and transboundary movement of the LMO containing the trait. In addition to damages or
compensation, preventive action and reinstatement should be required where feasible given the adage that an
ounce of prevention worth a pound of cure. Clean up/reinstatement should also be availed as remedies and
a regulatory regime for risk management and monitoring availed in light of the fact that a biosafety system
should aim at managing risk.

With regard to liability standard, I would propose varying standards of liability (fault-based, strict and abso-



lute) depending on the circumstances. It is however also important to consider not exempting the state and state
operatives from liability as is usual in general tort law. This is because most entities engaged in biotechnology
activities in the region are national agricultural research centres. The option of channelling liability to multiple
persons should be availed.

A. Guiding Principles

* Procedural issues: access to information, public participation and access to justice
* Balance this with proprietary nature of technology

+ Different interests need to be considered and protected

» AIA — activities not illegal per se

» Compulsory insurance for actors as an organized way of managing risks and to ensure
that if and when damage occurs, it is not brought against people of straw.

* Legal justifications to be availed to defendants where they adhered to all conditions laid
out by NBC

» Establishment of a national fund: NBC allows activities and may be read to be in line of
causation; need to cushion them in view of fact that biotechnology is an activity many
countries in the region will be getting involved in and deemed necessary for national
development. Also need to balance against interests of technology development for food
security

* Fund establishment necessary given the limitation of actions; damage may only become
apparent after long periods.

* Funds could be sourced from imposition of tax on biotechnology activities and the set-
ting of the cash aside

* The broader national contexts for implementing the rules: constitutions, environmental
laws

* Consider fault-based liability and/or strict liability (dependent on loci of activities— cen-
tres of diversity or high endemism — need for extra caution given extensive effects)

* Precautionary principle
» Joint and several liability
* Capability of countries to handle assessment: context of EIA is constrained and bio-

safety is in that broad context. Development of biotechnology capacity is indeed vital for
implementation of any kind of liability and redress system.
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