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l. Abstract

This article examines the theoretical background of a right to environment, its contents and the different ways
to achieve implementation of the norm. Environmental protection is first ascertained as a universal concern
which warrants consideration within a human rights context. Innovative features the right such as the emphasis
on prevention and on the principle of solidarity deriving from the internationalization of environmental prob-
lems are then examined. Further, some implementation mechanisms such as procedural rights developed at the
same time in environmental and human rights instruments or the judicial appraisal of environmental protection
in the context of enforceable human rights are highlighted.

Il. Conceptual Aspects of the Link Between Environmental
Protection and Human Rights

International environmental law and human rights law have intertwined objectives and ultimately strive to pro-
duce better conditions of life on earth. They both seek to tackle universal challenges that must often be solved
at the same time at the individual and global level. The necessity to link both fields stems from the different,
complementary and partial approaches each has attempted to follow. Environmental law seeks to protect both
nature for itself, and for the benefit of humankind on a local and global scale. It has broadly been confined to
regulating inter-state relations and, of late, the behaviour of some economic actors. Human rights have centred
on fundamental aspirations of human beings with much more developed compliance mechanisms allowing
individuals and groups to claim their rights. The inclusion of an environmental dimension in the human rights
debate has become necessary in view of the recognition of the pervasive influence of local and global environ-
mental conditions upon the realization of human rights. In legal terms, the new linkages will come to enhance
the protection in both fields as the protection of the environment will benefit from the established machinery
whereas the human rights system will be enhanced by the inclusion of new interpretative elements until re-
cently ignored.

Different avenues for the integration of environmental concerns in the realization of human rights can be
envisaged. Firstly, a reinterpretation of human rights included in international instruments can be attempted.
Environmental conservation is hereby included as a further interpretative element widening the scope of the
rights. Second, some procedural rights developed separately in human rights and environmental law instru-
ments could be used in conjunction to form a body of very effective technical rights. Finally, a right to environ-
ment may be formally added to the catalogue of internationally guaranteed human rights. While each approach
can be to some extent pursued separately, they all tend towards the same goal. However, if the inclusion of a
new right requires an analysis of the substantive issues at stake, the reinterpretation of recognized rights and
procedural rights only intervene at the level of the implementation of the claim and shall be tackled in a later
section.

A. Foundation of the claim

On a factual level, it has already become apparent that preservation, conservation and restoration of the envi-
ronment are a necessary and integral part of the enjoyment of inter alia the rights to health, to food and to life
including a decent quality of life.! The close link with these rights clearly shows that a right to environment
can easily be incorporated into the core of the human rights protection whose ultimate purpose is the blooming
of the personality of all human beings in dignity.2

In accordance with international law theory, all human rights represent universal claims necessary to grant
every human being a decent life that are part of the core moral codes common to all societies.3 International
human rights have been based, since their inception, on this premise that should not be seen as another mani-



festation of imperialism,* but as the recognition that all human beings aspire to a life in dignity.5 The linkage
between environmental and human rights concerns has so far been envisaged mostly in terms of the protection
or conservation of a clean or healthy environment for the benefit of individuals whose conditions of life are
threatened, e.g. by noise disturbances or air pollution arising from airports or motorways and industrial pollu-
tion. To arrive at a truly universal formulation, a right to environment should also encompass other issues of
concern to a majority of the world’s population, including access to fresh water and food supplies.

The apparently sharp difference between industry-related pollution seen mainly as a problem of the North
and livelihoods issues perceived as a southern issue prompts some to claim that problems are too divergent in
North and South countries to be dealt within a single framework. This criticism overlooks the fact that many
environmental problems are not country-specific and that industrial pollution is in most cases experienced in a
similar fashion throughout the world even if southern countries may be less preoccuppied with industrial pol-
lution than with other more pressing issues.

Also, problems can often not be confined within a single country and may have to be solved on a regional or
global scale. If it is true that interdependence is first experienced at the national level and that resources avail-
able in finite quantities such as fresh water should be fairly distributed within a given country, such examples
as the South-east Anatolia Project (GAP) show that downstream countries’ water supply risks being heavily
disrupted by a project which is to divert substantially the flow of several rivers.® This type of regional issue
can not be seen as specific to a group of countries but is however linked to one specific path of development,
i.e. industrial development. Given that some problems like the greenhouse effect threaten the entire planet, a
comprehensive approach will have to be adopted so as to take into account this new international interdepen-
dence. It should not be overlooked that, in the end, the local and global sides of environmental protection are
complementary and that the success of local conservationist schemes can in some circumstances be impaired
by human-induced gobal climate change.”

B. Nature of the claim

It is by now clear that environmental protection is intrinsically related to a number of other human rights and
comes out as both a precondition and an outcome of the enjoyment of many rights.® A right to environment
should nevertheless not be classified as a synthesis right,? because it embodies specific characteristics that can
be distinguished from other rights, and does not constitute a “shell-right” aimed at enhancing the realization
of the other ones.10 In fact, the widespread criticism of this right stems mainly from the incapacity we have to
mould it into one of the old categories of human rights. However, we cannot and should not attempt to catego-
rize this new right as, either a civil and political right, or an economic, social and cultural right, or a solidarity
right because it transcends the distinctions and embodies elements found in each of the three categories.!! The
right to environment requires States to refrain from activities harmful to the environment, and to adopt and
enforce policies promoting conservation and improvement of the quality of the environment.!2 Secondly, it
appears on several counts that the right is not purely an individual right: one may single out the rights of future
generations whose interests must be taken into account but whose individual members cannot be identified,!3
or focus on more precise claims relating in particular to displaced indigenous peoples facing the total loss of
their cultural, social and physical environment. The right to environment thus reminds us of the inanity of a
tight separation between positive and negative rights, individual and collective rights or political and economic
problems, distinctions that were promoted primarily as political or ideological weapons during the Cold War
rather than grounded in the nature of the rights themselves.

The vanishing categorization of human rights leads us to reject any hierarchy in theory insofar as all the rights
we include as human rights are fundamental rights, of which none can be held to be intrinsically superior given
their pervasive interdependence.!4 The globalization of challenges tends indeed to show clearly that all biologi-
cal as well as economic processes are interrelated and must be dealt within a single framework.!5 However, the
implementation of all human rights cannot be achieved at once given the limited availability of resources. Each
State will have to promote some areas in priority according to the special needs of the country but this should
never be done at the expense of other rights, only in parallel.1©



C. Formulation of the right

At this juncture, the focus must be put on the terminology used to define a right to environment in legal instru-
ments. Most of the instruments embodying this right have either qualified the word environment,!” or focused
the attention on some particular elements. In most instances, the right recognized is a right to a healthy or clean
environment or an environment conducive to well-being and higher standards of living, all of which centre on
the quality of life of the better-off throughout the world.!® Some bolder formulations speak of a right to a de-
cent environment encompassing social and cultural aspects that take, e.g. into account the suitability of a given
environment to an individual or a people according to its social and cultural needs and thus acknowledge the
interdependence of all elements of the human environment.!® Finally, a number of instruments recognize the
link between the protection of the environment and development. This was first envisaged in a binding instru-
ment in the African Charter.20

Two different trends can be identified in the history of these provisions. First, at the UN level, the references
to a right to environment have become over the last 20 years less and less clear even though a great number of
instruments do acknowledge the relationship between human rights and environmental protection.2! Second,
conservation of the environment has become over the years intrinsically enmeshed with development. If people
may have been able to speak of environmental protection for itself at the 1972 Stockholm Conference on the
Human Environment, everything tends to be put today under the heading of sustainable development that sup-
posedly reflects the integration of developmental and environmental concerns.?2 The concept of sustainable
development, however welcome it may be in allowing all countries, official and private agencies to speak
the same language and share the same rhetoric, is not well defined and clearly ambiguous in its orientation.
In most of the recent documents, what is meant by development is not the comprehensive process involving
social, economic and cultural elements that was outlined in the Declaration on the right to development, but
mainly economic growth.23 Moreover, in the discussion on sustainable development, economic development
tends to take precedence over environmental protection.24 Thus, in the Rio declaration, what is at stake is the
relationship between economic growth and environmental protection rather than development, human rights
and the environment. The problem is then that economic growth is seen as the first element in the relationship
between development and environment and that the human rights dimension is left aside,25 although human
rights should constitute an essential means and end of development.26

Another issue of concern in the determination of a human right to environment is that some of the provisions
seem to move away from some of the most fundamental elements of the human rights theory. One may thus
wonder whether Principle 3 of the Rio declaration grants a right to development to States or to individuals,?’
and Article 3.4 of the Climate Change convention clearly grants States a right to sustainable development.28
These developments, whatever their merits, are not welcome in the framework of a human rights’ analysis as
rights of States can by definition not be included in the framework of rights of individuals and groups against
the State.

There is however no denial that the emergence of global atmospheric challenges call for a reassessment of the
current structure of international law. If rights of States cannot be accepted in a human rights’ context, new
mechanisms need notwithstanding be devised. The classical case of citizens complaining that their State has
not fulfilled its international obligations is not sufficient when problems can be caused in one part of the world
and their effects felt mostly elsewhere or much later on. Environmental instruments have started to incorpo-
rate this dimension in some limited instances. Thus, in the UN Economic Commission for Europe (UNECE)
impact assessment convention, any potentially affected individual has a right to participate in the assessment
of certain new activities, be s/he a resident of the origin country or not, whereas a individual right to informa-
tion on existing industrial risks arising from any member State in a given area is granted in the convention on
Industrial Accidents.?

In spite of the discrepancy in the various formulations and the diverse legal status of the instruments at stake,
all of these taken together reveal the existence of a basic aspiration around the world to a global environment
conducive to life on earth and a local environment free from unacceptable degradation. The fact that the content
of the right recognized does differ significantly, particularly between instruments in the environment-develop-
ment field or human rights is no bar to international law recognizing environmental protection and conservation
as one of its fundamental tenets.



The formulation of the right as a plain “right to environment” is no more imprecise than a right to a healthy
or clean environment as these qualifying adjectives are themselves vague and subject to divergent interpreta-
tions. However, the major drawback of the healthy, clean or decent environment formulations is that they have
been promulgated mainly by northerners focusing on a particular set of problems closer to them. Thus, if all
formulations are broad enough to cover all situations, the history of these proposals make them less suitable
to uncontroversial interpretation. A “right to environment” thus has the advantage of representing a less biased
formulation while recognizing that the contents of the right are likely to evolve very rapidly as new environ-
mental problems emerge.

It remains to be noted that in the future, further developments may be expected in the UN arena as a set of draft
principles on human rights and the environment will be put on the agenda of the Commission on Human Rights
as of 1995 and may eventually come to be considered in the General Assembly.3? In its current form the draft
is quite comprehensive in that it includes a proposed fully-fledged right, goes on to assert some of the linkages
that can be made between environmental protection and human rights already included in one of the covenants
and adds a section on procedures that will be necessary to make the right a reality.

lll. Contents of a Right to Environment

The recognition of a substantive right is still fraught with controversy in some quarters as it brings a number of
new and challenging elements to the human rights theory. Firstly, it should take into account the need to pre-
serve the very existence of life on earth necessary for humankind’s survival, and as a second step, ensure that
the conditions of life provided to humans are conducive to a decent quality of life. These two aspects require
the preservation of both local ecosystems and livelihoods, and the global equilibria of the ecosphere.

At this juncture, one should recall that the holders of a right to environment can neither claim a given state
of the environment, nor a perfect environment (this has never existed since humans appeared on earth), nor a
local environment similar to other places in the world as the unequal distribution of resources does not allow
for the existence of equal environmental conditions everywhere. Thus, as stated before, the principle must be
universal and the application decentralized and responsive to local concerns as in most cases, individuals only
feel threatened or concerned when a problem is directly putting them at risk.

A. The principle of solidarity

To begin with, the contents of the right can be looked at through the principle of solidaritythat pervades the
link between human rights and environmental protection. In human rights instruments, the existence of a sup-
portive national and international social framework has already been recognized as necessary for the realiza-
tion of the rights.3! In the environment-development fields, the solidarity dimension has been prominent in the
sustainable development debate since the Bruntland report put so much emphasis on the concept of intra- and
inter-generational equity.3? Sustainable development as expounded in Agenda 21 is also clearly based upon
the idea that nations must recognize the community of interests uniting humanity, that calls in turn, e.g. for the
richer countries to pay for the “agreed incremental costs” of activities designed to implement the principles of
sustainable development that will enhance not only local but global conditions of life.33

With regard to a right to environment, the solidarity at stake draws upon these different aspects. The common
good that is thereby protected is multi-faceted. Some problems, like atmospheric pollution, that may not be
the most daunting today are to be solved through international cooperation while a number of other problems,
though faced everywhere in a similar form (e.g. availability of drinking water) have to be addressed mostly
at the local or regional level. In all cases, cooperation of all public and private actors, local and international
players at stake has to be ensured.



The distinction between addressees and beneficiaries of the right disappears, because the only way to achieve
an effective implementation of the right is to lay a duty on the holders of the rights, to participate in the
enhancement of the environment, as their actions can have a significant impact on the state of the environ-
ment.34 A duty has first to be laid upon all individuals as their combined actions can have a significant impact.
However, this duty should extend to private entreprises especially in the industrial sector given their responsi-
bility for a greater share of total pollution than capitalist States themselves. They should be made accountable
either directly or through the State in application of the principle of due diligence. These particulars show that
the active participation of all actors is a precondition for any meaningful implementation of the right.3

Secondly, human rights provide a framework associating problems and solutions with a single State, whereas,
environmental instruments recognized early that some locally created problems may have a transfrontier im-
pact. Some of the latter instruments have acknowledged that harm is not necessarily caused by the State in
which the effects are felt and thus allow, however imperfectly, the potentially affected individuals to influence
decision-making of the source-State.3¢ In human rights, the European Court on Human Rights has for instance
acknowledged that acts of a member State that produce effects outside its territory may still be held to fall
within the jurisdiction of that State.3” No precedent has been set with regard to tranfrontier environmental harm
and it is doubtful whether the Court would readily admit that transfrontier air pollution can produce effects that
give rise to claims by affected individuals wherever they reside.

Thirdly, the principle of solidarity reminds us that we are dependent, in the short and long run, on the up-keep-
ing of life on earth for our survival. We must thus acknowledge that all biological processes allowing life on
earth should be preserved because once destroyed, they cannot be recreated in a vacuum. Consequently, the
underlying philosophy of a right to environment points to humankind’s dependence on the existence of life on
earth and the necessity to take into account the limited availability of some natural resources or the limited land
surface capable of sustaining human life.3® This approach necessarily takes us beyond a pure linear approach
seeking to preserve the human environment and to use natural resources wisely therein only to serve the mate-
rial interests of humanity, and leads to a more holistic perpective acknowledging that all human influences on
the environment will eventually have some sort of impact upon humankind even, for instance in the case of
an oil spill in Antarctica.3® Environmental protection is thus understood not only as a meaningful instrument
for the realization of all human rights but also as a goal in itself. This recognition does not necessarily involve
granting legal rights to the environment or specific parts of it, given that the acknowledgement of humans’
dependence on a “healthy” ecosphere will already come a long way towards satisfying the claims put forward
on behalf of nature.40

Lastly, solidarity among groups having claims to the same resources must be considered. Intra-generational
solidarity becomes for instance relevant when economic development entails the improvement of someone’s
environment or quality of life balanced by the loss of other resources and by deprivation for other people.
Balancing the claims put forth by different groups of people should thus be one essential part of the develop-
ment cum environmental protection paradigm. The Narmada dams in India are a good example of a project
putting to test the inter-group solidarity while showing clearly the intricate relationship between environment
and development.#! At Sardar Sarovar, the stated aim of the project is to provide irrigation water to drought-
prone areas of Gujarat and electricity to all the three States sharing the project. But it may well end up feeding
new water-intensive industries near the main urban centers without delivering water to its final destination after
having displaced an estimated 100’000 people who have to be relocated on new land that is not freely avail-
able in India. Thus, this new apportionment of natural resources, while requiring the displacement of many
rural people and causing significant environmental degradation may come to benefit the urban dwellers already
enjoying a comparatively higher standard of living but not the people of the three States at large. Apart from
the wider development and environmental problems associated with this type of mega-project, Sardar Sarovar
stands out clearly as a failure to make all people, or at least the least well-off benefit from a development proj-
ect partly aimed at improving environmental conditions on a regional scale.*2



B. The principle of prevention

Prevention is a cardinal concept of human rights and environmental protection. Environmental law has devel-
oped around this central issue that has culminated in the formulation of a precautionary approach that seeks
to avoid the creation of any potentially hazardous situation.*3 It acknowledges that actual damages carry very
often irreversible and unpredictable consequences harming both individuals and collectivities. Precaution in-
cludes averting further industrial accidents and building only installations whose safety for the local and global
environment can be ensured at all times through proper maintenance. On a more general level, it requires the
formulation of integrated policies taking account of economic, social and cultural factors in the long-term to
avoid such dramatic problems as desertification, waterlogging and salinization of the water table or changes in
the microclimates and global weather patterns.

International human rights law is also built on the premise that any violation of human rights should be averted.
However, in practice the case law has tended to compensate individuals for specific violations having already
taken place and then lay principles aimed at dissuading all future violations. It has thus in most cases not taken
action before actual harm takes place. However, the Strasbourg jurisdiction has in several instances accepted
the claims put forward by “potential” victims and acknowledged that the Convention may be infringed when
the consequences of an interference are foreseeable, and of a serious and irreparable nature.** These develop-
ments may certainly be seen as laying strong foundations for a proper preventive approach to evolve in human
rights.

To sum up, consideration of environmental problems in a human rights framework requires more than what
is currently available in the case law. To this end, the specificities of the precautionary approach should be
integrated in the human rights analysis to allow inter alia supervisory organs to take preventive measures, or
to stop a potentially harmful activity before it gets under way even in such cases where the potential threat
has not yet been scientifically ascertained or the causal link not been formally proven. This stems from the
need to recognize that environmental harm is potentially very likely to affect a great number of individuals in
many countries, and very often also carries irreversible consequences for both human beings and life-support
systems. This is not to deny that all violations of fundamental rights leave permanent moral or physical scars,
but to acknowledge the specificities of environmental challenges and appreciate the ways through which the
linkage of environmental and human rights concerns come to enhance each other.

IV. Implementation

A. Implementation mechanisms and existence of human rights

Several issues have to be addressed in this regard because a number of intricate controversies have arisen. First,
some opponents of the recognition of a right to environment have claimed that the claim is too wide-ranging,
cannot be judicially enforced and is thus not a human right. It must first be noted that human rights are not
by themselves confrontational rights. Hence, the possibility to bring a claim to a Court is not a fundamental
characteristic of a right given that a large part of the realization of human rights relates for instance to domestic
policy-making by States, and some rights may be not or only partially enforceable before a tribunal.4> The exis-
tence of the right and its implementation and enforcement procedures should consequently not be confused.46

Another reason to distinguish enforcement and existence of the norm stems from the formulation of human
rights on a universal level. Most rights can be formulated either as obligations of fulfilment (the right to food)
or obligations of abstention (the right to be free from hunger) with a similar content and one should thus not
examine only the wording but the substance of the rights. Eventually, justiciability depends on whether a spe-
cific meaning can be attributed in a particular case. This needs not depend upon the wording of the provision
at stake and human rights courts have already shown their ability to give a specific content to vaguely worded



provisions and should therefore be able to do likewise for a right to environment.4’ These contentions are
supported by the proposition put forth to the Committee instituted under the economic Covenant to draw an
optional Protocol that would grant it the power to examine specific claims in a similar way to the Committee
on human rights.48

At this juncture, it is worth examining non-judicial implementation mechanisms because of their significant im-
pact on the realization of all rights. Such mechanisms were indeed already planned in the Universal Declaration
that sets out teaching and education in human rights as important elements towards their universal recognition
and application. Besides, a number of UN human rights treaties have instituted a State report procedure that
allows the supervising body to monitor the progressive implementation of the rights and to take note of any
problems faced by member States in this regard. The Committee on economic, social and cultural rights thus
requires reports to include information on environmental problems faced in relation to the implementation of
the rights under review, thereby widening their purview.*® These reports do not lead to the adoption of any
binding and specific decision, but the official scrutiny by an international organ of the human rights record of
member States and the publication of the reports ensure that States do strive to abide by the provisions of the
treaty at stake and make the rights meaningful at home.

Mention must be made here of the non treaty-based thematic procedures located within the Commission on
Human Rights. There have been a number of thematic rapporteurs since 1980 whose mandates have been,
broadly speaking to monitor and report on the implementation of certain internationally recognized human
rights standards. Even though no standard exists as yet with regard to the relationship between human rights
and environment, Mrs Ksentini’s final report to the Sub-Commission has recommended the appointment of a
thematic rapporteur thereon.50 If endorsed by the Commission, the new rapporteur will have the mandate of
examining situations in which environmental problems affect the realization of human rights and at the same
time to promote the adoption of a text on human rights and the environment.5! The rather novel feature of
this mandate is that it will draw upon a body of standards developed in another field of international law, i.e.
international environmental law. It can tentatively be said that this new procedure may happen to be especially
effective in accelerating the formal recognition of the relationship between human rights and environmental
protection through, e.g. a General Assembly Resolution. The rapporteur’s role will certainly be centred on rais-
ing awareness of the problems at stake among governments and upon making the relationship a mandatory part
of the human rights debate accepted by the international community.

B. Implementation of a right to environment

Several commentators maintain that the implementation of the right to environment would be best achieved
through the advocacy of rights to information, to consultation in the decision-making process and to access to
courts, revamped in an environmental setting. These rights often referred to as procedural rights are very close
indeed to their counterpart in the civil and political rights context. Others claim that these procedural rights
should be distinguished from a substantive right to environment and examined as fully-fledged rights.52

It appears first that access to information, participation and access to court can have a tremendous impact on
the realization of the right to environment and its effective enforcement. They amount to a true democratization
of environmental decision-making by bringing in individuals and private groups who are usually most affected
by pollution, and limiting the discretionary power of decision-makers, by allowing an explicit balancing of
interests between environmental protection and economic needs. In this sense these rights are instrumental
in the implementation of the substantive right. However, in practice these procedures are mostly used in the
framework of industrial development or urban problems, and will tend to reflect mainly concerns about the
quality of life of people, whose lives are not directly threatened by their physical environment, and who have
the financial capacity to vindicate their rights. Besides, the issues at stake reflect more often than not problems
of local or personal interest and thus only offer a partial solution to the wider issues at stake.>3

Another school argues that there can be no substantive right to environment because the quality of the envi-
ronment cannot be defined universally a priori, the norm is too imprecise and the claim is not enforceable.5*
They thus claim that environmental protection in a human rights setting can only be realized through specific



procedural rights as a right to environmental information. Such claims do not appear well-founded on several
counts: As stated earlier, neither the imprecision of the formulation nor its enforceability bear on the status of a
fundamental right. Secondly, the dichotomy between procedural and substantive rights is intrinsically based on
the former arguments that served to distinguish civil and political rights from economic and social rights and
must be rejected because it is today widely accepted that all rights require positive and negative measures and
that all rights can be made justiciable.”> Besides, procedural rights do not have by themselves any substantive
content and would be meaningless if they were to be entirely cut from material considerations or would become
disguised substantive rights if they were to include such considerations. Finally, we consider that procedural
rights should more properly be labelled instrumental rights as they give the structural framework necessary for
the realization of all substantive fundamental human rights and not only the right to environment. There is a key
difference between fundamental and instrumental rights in that the latter rely on positive law as their unique
formal source whereas fundamental rights are usually deemed to form the very basis on which international
law stands.

It is interesting that the emphasis put on procedural rights stems from developments in international envi-
ronmental law. This field of international law has until now developed mostly within the classical context of
inter-State relations and private parties are usually not granted immediate rights.5® However, some recent trea-
ties have included specific procedural obligations to force States to assess the (transboundary) environmental
impacts of their activities.>’ Though these environmental law procedures do not grant the citizens a right to
request the assessment of all industrial projects and are not framed within a human rights logic, they are of
much practical significance in a world where States are less reluctant to ratify binding obligations in the field
of environmental law than in human rights law.

One should nevertheless not overlook the fundamental differences between human rights and environmental
law. The perceived necessity to bring environmental considerations into the human rights sphere stems from
the need to assert environmental preoccupations as a fundamental consideration and to benefit from the more
elaborate machinery offered to citizens by the human rights instruments. If procedures embodied in environ-
mental law instruments can have a dramatic impact in some specific and mostly technical instances, a funda-
mental human rights claim encompasses a much broader set of issues. In a sense, the contents of a right to
environment embrace fundamentally the whole of environmental law and represent the fundamental tenets on
which international environmental law has been built.

C. Case law

In the preceding sections, the lineaments of a right to environment have been outlined. Yet, consideration has
to be given to what has already been achieved in practice. Some judicial organs in the field of human rights
have striven to interpret some of the established rights in relation to environmental protection. In this way,
environmental conservation evolves into a new interpretative element to rights that were established before the
international community discovered environmental protection as an area of high priority. This represents a first
and logical way to introduce environmental considerations into the human rights debate as rights are widely
known to evolve over time according to the socio-economic context. However, this approach is strictly limited
insofar as environmental concerns can only arise with the violation of another right.

In this respect, it is worth looking at the line of thought followed by the Strasbourg organs, as the link between
environment and human rights has been on the agenda of the Council of Europe for more than twenty years.>8
In the case law, environmental considerations have been dealt with at the level of two main rights, the right to
respect for private life, and the right to the peaceful enjoyment of one’s possessions.>® The Commission has
however refused to consider the environment in its own right, stating repeatedly that neither a right to nature
is included in the Convention nor a right to a peaceful environment nor the peaceful enjoyment of one’s pos-
sessions in a pleasant environment.®? One should not overlook that a vast number of environmentally related
applications have involved fair trial issues under Articles 6 of the Convention, but it is significant that the case
law has not devised any specific principles on environmental protection and these cases can thus be analysed
in the wider context of Articles 6 and 13.



The Commission and Court have nevertheless recognized that environmental protection represents one le-
gitimate aim at restricting rights contained in the Convention on the same level as other recognized limiting
clauses. Thus, environmental policies of member States have been repeatedly upheld against the restriction of
another protected right,®! but so far States have not been forced to adopt measures to protect the environment
if domestic legislation is non-existent or insufficient in one area.®? Consequently, national efforts are approved
but no standardization of norms in this field is yet sought. Neither the Court nor the Commission have at-
tempted to guide or intervene in the economic, energy and environmental policies of States. In the case of a
newly built nuclear energy plant they have only stated that it was necessary for the well-being of the country,
and decided that the monetary compensation awarded to people whose rights, protected in the Convention, had
been violated by the building of the plant and its daily operation was sufficient to satisfy the requirements of
the Convention.®3 In this case, the economic development and well-being of the community at large take pre-
cedence over the protection of the environment. It thus appears that the Strasbourg case law has acknowledged
the existence of collective interests, at least at the level of one single sovereign State. However, it has up to now
applied strictly the old adage that what boosts gross national product benefits the community at large, thereby
overlooking that improvement of the quality of life of European residents will only be achieved through eco-
nomic growth that takes into account the protection of the environment.4

Secondly, in some cases the Strasbourg jurisdiction has found excessive noise to constitute an interference
with Article 8 and a breach of this right has been found when some noise level set by the Court is reached.
Claims on noise-related issues have been upheld several times by the Commission or the Court and constitute
the only area in which they have viewed the environment as a positive interpretative element rather than only
as an authorized limitation clause. However, in the recent Lopez Ostra case, the Court has acknowledged that
nuisances caused by a tannery’s waste-treatment plant can amount to a breach of Article 8.5 This decision
bears mentioning as the first specific recognition in Strasbourg that pollution can seriously affect individuals’
well-being in such a way as to prevent them from enjoying the rights recognized in Article 8. By considering
that a violation of the Convention can occur even if pollution does not significantly threaten the health of hu-
man beings, this decision may signal a new willingness to consider the impact of environmental problems upon
the realization of the protected rights. Besides, it entails a further recognition of the States’ positive duties in the
field of environmental protection which is a welcome development in the European context where a significant
share of polluting activities is carried out by the private sector.

In the end, it must be noted that the scope for further expansion of the case law in the current legal framework,
and notwithstanding the inclusion of a proper right to environment, is still immense. Cases in which environ-
mental considerations have influenced a decision are to be found mainly within the realm of physical health
problems but the Court has until now refused to move further and rule in cases where economic development
and environmental protection as bearing upon the realization of human rights come to clash. Following the
lead shown by some other jurisdictions, the Court could still go a long way towards realization of a right to
environment without formal inclusion of a right in the Convention but through a broad reading of the right to
life in particular.




V. Concluding Remarks

Today, the right to environment is enshrined in many domestic legal orders and the importance of the relation-
ship between environment and human rights is unquestionably high in international law. However, given the
opposition voiced in some quarters to the inclusion of environmental consideration within a human rights
framework, different avenues towards environmental protection have been devised in an attempt to progres-
sively build up a comprehensive coverage of the relevant issues. In human rights law, the first step has been
to progressively reinterpret rights formulated before the “ecological era” as some monitoring and supervisory
human rights bodies have already undertaken. Second, procedural rights embodied in the two UN human rights
Covenants and informed by developments in international environmental instruments can be used on their
own in some circumstances and finally, a full right to environment allows environmental considerations to be
looked at in their own right without reference to other human rights and to take into account the global dimen-
sion of the problems. These alternatives should be seen as complementary rather than incompatible as they all
tend towards the same goal. A right to environment represents in theory the ultimate goal to attain in view of
the special attention paid to internationally recognized human rights, but practical considerations may dictate
concentration on the “partial” solutions that have the significant advantage of allowing for some measure of
protection as of today.

It must however be stated that the realization of what is sought through the recognition of a right to environment
will never fully come about unless it is encompassed in a broader strategy. First, the tight separation between
the different branches of international law is not conducive to positive interactions between environmental and
human rights law. Secondly, at the UN level, it is clear that the most important part of the realization of a right
to environment has to be carried out by the operational agencies. The task of the Human Rights Centre should
be to foster awareness of the existence of the link between the two fields and set up standards whereas such
agencies as the UNDP should strive to integrate these principles into their everyday work. This reminds us
that if environmental protection is to some extent to be sought independently, a number of issues are linked to
development-related concerns. Besides, environmental protection and development are both a necessary condi-
tion and outcome of the realization of other human rights and integrated strategies have to be devised, whether
the protection of the environment is framed in human rights terms or not. It is then not surprising to see so
much controversy over the recognition of a right to environment given the pervasive and significant economic
implications resulting from the formal acceptance of this right.
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