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Abstract

This article examines the theoretical background of a right to environment, its contents
and the different ways to achieve implementation of the norm. Environmental protection
is first ascertained as a universal concern which warrants consideration within a human
rights context. Innovative features of the right such as the emphasis on prevention and on
the principle of solidarity deriving from the internationalization of environmental problems
are then examined. Further, some implementation mechanisms such as procedural rights
developed at the same time in environmental and human rights instruments or the judicial
appraisal of environmental protection in the context of enforceable human rights are
highlighted.

I Conceptual Aspects of the Link Between Environmental Protection and Human
Rights

International environmental law and human rights law have intertwined objectives and
ultimately strive to produce better conditions of life on earth. They both seek to tackle
universal challenges that must often be solved at the same time at the individual and
global level. The necessity to link both fields stems from the different, complementary
and partial approaches each has attempted to follow. Environmental law seeks to protect
both nature for itself, and for the benefit of humankind on a local and global scale. It has
broadly been confined to regulating inter-state relations and, of late, the behaviour of
some economic actors. Human rights have centred on fundamental aspirations of human
beings with much more developed compliance mechanisms allowing individuals and
groups to claim their rights. The inclusion of an environmental dimension in the human
rights debate has become necessary in view of the recognition of the pervasive influence
of local and global environmental conditions upon the realization of human rights. In legal
terms, the new linkages will come to enhance the protection in both fields as the
protection of the environment will benefit from the established machinery whereas the
human rights system will be enhanced by the inclusion of new interpretative elements
until recently ignored.

Different avenues for the integration of environmental concerns in the realization of
human rights can be envisaged. Firstly, a reinterpretation of human rights included in
international instruments can be attempted. Environmental conservation is hereby included
as a further interpretative element widening the scope of the rights. Second, some
procedural rights developed separately in human rights and environmental law instruments
could be used in conjunction to form a body of very effective technical rights. Finally,
a right to environment may be formally added to the catalogue of internationally
guaranteed human rights. While each approach can be to some extent pursued separately,
they all tend towards the same goal. However, if the inclusion of a new right requires an
analysis of the substantive issues at stake, the reinterpretation of recognized rights and

*  LLM, MA. This article is based on a paper delivered at the Conference on Human Rights Approaches to
Environmental Protection in the Commonwealth and Beyond, London, May 1993.
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procedural rights only intervene at the level of the implementation of the claim and shall
be tackled in a later section.

A. Foundation of the Claim

On a factual level, it has already become apparent that preservation, conservation and
restoration of the environment are a necessary and integral part of the enjoyment of, inter
alia, the rights to health, to food and to life including a decent quality of life." The close
link with these rights clearly shows that a right to environment can easily be incorporated
into the core of the human rights protection whose ultimate purpose is the blooming of
the personality of all human beings in dignity.>

In accordance with international law theory, all human rights represent universal
claims necessary to grant every human being a decent life that are part of the core moral
codes common to all societies.® International human rights have been based, since their
inception, on this premise that should not be seen as another manifestation of
imperialism,* but as the recognition that all human beings aspire to a life in dignity.’
The linkage between environmental and human rights concerns has so far been envisaged
mostly in terms of the protection or conservation of a clean or healthy environment for
the benefit of individuals whose conditions of life are threatened, e.g. by noise
disturbances or air pollution arising from airports or motorways and industrial pollution.
To arrive at a truly universal formulation, a right to environment should also encompass
other issues of concern to a majority of the world’s population, including access to fresh
water and food supplies.

The apparently sharp difference between industry-related pollution seen mainly as a
problem of the North and livelihoods issues perceived as a southern issue prompts some
to claim that problems are too divergent in North and South countries to be dealt within
a single framework. This criticism overlooks the fact that many environmental problems
are not country-specific and that industrial pollution is in most cases experienced in a

The special rapporteur on the realization of economic, social and cultural rights has identified

environmental degradation as one factor impeding the realization of these rights (UN Doc.

E/CN.4/Sub.2/1992/16, The Realization of Economic, Social and Cultural Rights — Final Report Submitted

by Mr. Danilo Tiirk, Special Rapporteur, at p. 32).

Kromarek, P., ‘Le droit & un environnement équilibré et sain, considéré comme un droit de I’homme; sa

mise en oeuvre nationale, européenne et internationale’, Introductory report, European Conference on the

Environment and Human Rights, Strasbourg 19-20 January 1979, Institute for European Environmental

Policy, London (mimeographed/restricted circulation), at p. 13, quoting Cassin.

Hoeffe, O., ‘Les droits de ’homme comme principes de I’humanité politique’, in: Papini, R. (Direction

de I’ouvrage), Droits des peuples, droits de ’homme - Paix et justice sociale internationale, Le Centurion

(Collection droits de I’homme et solidarité), Paris 1984, at p. 95.

4 Even though the Universal Declaration of Human Rights and the two UN Human Rights Covenants were
drafted by the former colonial countries within a structure of international law mainly geared towards their
needs, most societies have defined rights and duties on the basis of similar notions of justice and dignity
(see Marks, S.P., ‘Emerging Human Rights: a New Generation for the 1980°s?’, 33/2 Rutgers L. Rev.,
1981, pp. 435-452, at p. 437). However, whereas principles may be universal, local implementation must
be reserved so as to allow for divergences among human societies based on historical, geographical or
social specificities. Besides, the absence of formal hierarchy between universal principles does not precliude
prioritization in practice in so far as the specific needs of each society are different.

5 This has been repeatedly stated, e.g., in the Preamble to the Universal Declaration of Human Rights (UN

Doc. ST/HR/1/Rev.4 (Vol.I, Part 1)).
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similar fashion throughout the world even if southern countries may be less preoccupied
with industrial pollution than with other more pressing issues.

Also, problems can often not be confined within a single country and may have to
be solved on a regional or global scale. If it is true that interdependence is first
experienced at the national level and that resources available in finite quantities such as
fresh water should be fairly distributed within a given country, such examples as the
South-east Anatolia Project (GAP) show that downstream countries’ water supply risks
being heavily disrupted by a project which is to divert substantially the flow of several
rivers.® This type of regional issue can not be seen as specific to a group of countries but
is however linked to one specific path of development, i.e. industrial development. Given
that some problems like the greenhouse effect threaten the entire planet, a comprehensive
approach will have to be adopted so as to take into account this new international
interdependence. It should not be overlooked that, in the end, the local and global sides
of environmental protection are complementary and that the success of local
conservationist schemes can in some circumstances be impaired by human-induced global
climate change.’

B. Nature of the Claim

It is by now clear that environmental protection is intrinsically related to a number of
other human rights and comes out as both a precondition and an outcome of the
enjoyment of many rights.® A right to environment should nevertheless not be classified
as a synthesis right,’ because it embodies specific characteristics that can be distinguished
from other rights, and does not constitute a ‘shell-right’ aimed at enhancing the realization
of the other ones.! In fact, the widespread criticism of this right stems mainly from the
incapacity we have to mould it into one of the old categories of human rights. However,
we cannot and should not attempt to categorize this new right as, either a civil and
political right, or an economic, social and cultural right, or a solidarity right because it
transcends the distinctions and embodies elements found in each of the three

6 For a recent assessment of the situation, see ‘Demirel Raises Stakes in Tense Regional Game’, Financial
Times, 10 November 1994, p. 6.

7 The Non-Legally Binding Authoritative Statement of Principles for a Global Consensus on the
Management, Conservation and Sustainable Development of all Types of Forests stresses in its fourth
paragraph that [t]he vital role of all types of forests in maintaining the ecological processes and balance
at the local, national and global levels (...) should be recognized’ (emphasis added, UN Doc.
A/CONF.151/26 (Vol. 3), Report of the UNCED, Rio de Janeiro, 3-14 June 1992, Annex IIT).

8 See, e.g. Symonides, J., ‘The Human Right to a Clean, Balanced and Protected Environment’, 20/1 Int’l
J. of Legal Information 1992, pp. 24-40, at p. 29 and UN General Assembly Resolution 45/94, Preamble
§ 3, 14 December 1990, Need to Ensure a Healthy Environment for the Well-Being of Individuals (UN
Doc. A/45/49, at p. 178).

% A synthesis right is a right embodying a number of elements that may also be found in other rights and
whose recognition is often seen as a precondition of the enjoyment of all other human rights. Alleged
synthesis rights (like the right to development) have often been rejected because of their tentacular and
imprecise nature.

0 Contra Downs, J.A., ‘A Healthy and Ecologically Balanced Environment: An Argument for a Third
Generation Right’, 3 Duke J. Comp. & Int’l L. 1993, pp. 351-385, who asserts that a right to environment
is being proposed to facilitate the exercise and enjoyment of the other human rights (pp. 358-362).

27

HeinOnline -- 13 Neth. Q. Hum. Rts. 27 1995



NQHR 1 /1995

categories.’ The right to environment requires States to refrain from activities harmful
to the environment, and to adopt and enforce policies promoting conservation and
improvement of the quality of the environment.'? Secondly, it appears on several counts
that the right is not purely an individual right: one may single out the rights of future
generations whose interests must be taken into account but whose individual members
cannot be identified," or focus on more precise claims relating in particular to displaced
indigenous peoples facing the total loss of their cultural, social and physical environment.

The right to environment thus reminds us of the inanity of a tight separation between
positive and negative rights, individual and collective rights or political and economic
problems, distinctions that were promoted primarily as political or ideological weapons
during the Cold War rather than grounded in the nature of the rights themselves.

The vanishing categorization of human rights leads us to reject any hierarchy in
theory insofar as all the rights we include as human rights are fundamental rights, of
which none can be held to be intrinsically superior given their pervasive
interdependence.'* The globalization of challenges tends indeed to show clearly that all
biological as well as economic processes are interrelated and must be dealt within a single
framework.”” However, the implementation of all human rights cannot be achieved at
once given the limited availability of resources. Each State will have to promote some
areas in priority according to the special needs of the country but this should never be
done at the expense of other rights, only in parallel.’®

C. Formulation of the Right

At this juncture, the focus must be put on the terminology used to define a right to
environment in legal instruments. Most of the instruments embodying this right have
either qualified the word environment,”” or focused the attention on some particular

11 Pathak, R.S., ‘The Human Rights System as a Conceptual Framework for Environmental Law’, in: Brown
Weiss, E. (ed.), Environmental Change and International Law — New Challenges and Dimensions, UN
University Press, Tokyo 1992, . pp. 205-243.
Besides, states must ensure that people are protected against environmental risk generated either by
governmental or private agencies. See Nickel, J.W., ‘The Human Right to a Safe Environment:
Philosophical Perspectives on its Scope and Justification’, 18/1 Yale J. of Int’l L. 1993, pp. 282-295, at
p. 286.
3 Shutkin, W.A., ‘International Human Rights Law and the Earth: The Protection of Indigenous Peoples and
the Environment, 31/3 Virginia J. of Int’l L. 1991, pp. 479-511, at p. 504.
4 See, e.g. Article 5 of the Vienna Declaration and Programme of Action of 25 June 1993 (UN Doc.
A/CONF.157/24 (Part I), Report of the World Conference on Human Rights).
5 1t is fairly significant that recommendations included in the final report of the Special Rapporteur on
human rights and the environment stress in effect that all UN bodies dealing with human rights issues
should now strive to include environmental issues in their framework of analysis. The report thus
acknowledges that the different bodies instituted under different treaties in the name of separate categories
of rights now have to deal with a common set of issues and eventually will have to adopt a common
response to common threats (see UN Doc. E/CN.4/5ub.2/1994/9, 6 July 1994, Human Rights and the
Environment - Final report prepared by Mrs Fatma Zohra Ksentini, Special Rapporteur, pp. 62-63).
Most scholars and governments now accept that the trade-off between either civil and political rights and
economic and social rights (classical argument that economic development was to be achieved first before
caring for economic and social rights) on the reverse argument (former World Bank claim that the
implementation of political rights was not linked to the successful realization of economic and social rights)
was not conducive to the promotion of either set of rights in the long term.
On the assumption that ‘environment’ is neutral and needs qualification even though it should be obvious
that no one is claiming a right to a degraded environment.
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elements. In most instances, the right recognized is a right to a healthy or clean environment
or an environment conducive to well-being and higher standards of living, all of which centre
on the quality of life of the better-off throughout the world.!® Some bolder formulations
speak of a right to a decent environment encompassing social and cultural aspects that take,
e.g. into account the suitability of a given environment to an individual or a people according
to its social and cultural needs and thus acknowledge the interdependence of all elements of
the human environment.” Finally, a number of instruments recognize the link between the
protection of the environment and development. This was first envisaged in a binding
instrument in the African Charter.?

Two different trends can be identified in the history of these provisions. First, at the UN
level, the references to a right to environment have become over the last 20 years less and
less clear even though a great number of instruments do acknowledge the relationship
between human rights and environmental protection.” Second, conservation of the
environment has become over the years intrinsically enmeshed with development. If people
may have been able to speak of environmental protection for itself at the 1972 Stockholm
Conference on the Human Environment, everything tends to be put today under the heading
of sustainable development that supposedly reflects the integration of developmental and
environmental concerns.”? The concept of sustainable development, however welcome it
may be in allowing all countries, official and private agencies to speak the same language and
share the same rhetoric, is not well defined and clearly ambiguous in its orientation. In most
of the recent documents, what is meant by development is not the comprehensive process
involving social, economic and cultural elements that was outlined in the Declaration on the
right to development, but mainly economic growth.? Moreover, in the discussion on
sustainable development, economic development tends to take precedence over environmental
protection.? Thus, in the Rio Declaration, what is at stake is the relationship between
economic growth and environmental protection rather than development, human rights and
the environment. The problem is then that economic growth is seen as the first element in
the relationship between development and environment and that the human rights dimension

8 E.g. Article 11, Additional Protocol to the American Convention on Human Rights in the Area of
Economic, Social and Cultural Rights - ‘Protocol of San Salvador’ (reprinted in: 28 ILM 1989, p. 156),
and the draft UN Economic Commission for Europe Charter on Environmental Rights and Obligations,
adopted 29-31 October 1990, Principle 1 (UN Doc. ENVWA/R.38, Annex 1).

9 Declaration of the United Nations Conference on the Human Environment (the Stockholm Declaration),
Principle 1 (UN Doc. A/Conf.48/14/Rev.1).

2 African Charter on Human and Peoples’ Rights, Article 24 (reprinted in: 21 ILM 1982, p. 58).

2 Principle 1 of the Stockholm Declaration thus appears retroactively one of the most boldest formulations
(above note 19).

Z  E.g. Principle 4 of the Rio Declaration on Environment and Development (UN Doc. A/CONF.151/26
(Vol. 1), Report of the UNCED, Rio de Janeiro, 3-14 June 1992, Annex I).

B UN General Assembly Resolution 41/128, 4 December 1986, Declaration on the Right to Development
(UN Doc. ST/HR/1/Rev.4 (Vol.I/Part.2)).

%  E.g. Principle 3 of the Rio Declaration (above note 22) and Article 11 of the Vienna Declaration (above
note 14). The doctrine and some operational agencies of the UN system have come to analyze development
over time as a comprehensive process whose realization is dependent upon the realization of human rights
and environmental protection, and that is not to be primarily based upon economic growth. However, even
within the UNDP that seems most advanced in this regard, sustainable human development is regarded as
‘development that not only generates economic growth’ but other benefits as well (UN Doc. DP/1994/39,
§ 12). Sustainable development thus seems to be first associated with growth before taking into account
the human or environmental dimension.
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is left aside,” although human rights should constitute an essential means and end of
development.?

Another issue of concern in the determination of a human right to environment is that
some of the provisions seem to move away from some of the most fundamental elements of
the human rights theory. One may thus wonder whether Principle 3 of the Rio Declaration
grants a right to development to States or to individuals,” and Article 3(4) of the Climate
Change Convention clearly grants States a right to sustainable development.”® These
developments, whatever their merits, are not welcome in the framework of a human rights’
analysis as rights of States can by definition not be included in the framework of rights of
individuals and groups against the State.

There is however no denial that the emergence of global atmospheric challenges call for
a reassessment of the current structure of international law. If rights of States cannot be
accepted in a human rights’ context, new mechanisms need notwithstanding be devised. The
classical case of citizens complaining that their State has not fulfilled its international
obligations is not sufficient when problems can be caused in one part of the world and their
effects felt mostly elsewhere or much later on. Environmental instruments have started to
incorporate this dimension in some limited instances. Thus, in the UN Economic Commission
for Europe (UNECE) Impact Assessment Convention, any potentially affected individual has
a right to participate in the assessment of certain new activities, be s/he a resident of the
origin country or not, whereas a individual right to information on existing industrial risks
arising from any Member State in a given area is granted in the Convention on Industrial
Accidents.?

In spite of the discrepancy in the various formulations and the diverse legal status of the
instruments at stake, all of these taken together reveal the existence of a basic aspiration
around the world to a global environment conducive to life on earth and a local environment
free from unacceptable degradation. The fact that the content of the right recognized does
differ significantly, particularly between instruments in the environment-development field
or human rights is no bar to international law recognizing environmental protection and
conservation as one of its fundamental tenets.

The formulation of the right as a plain ‘right to environment’ is no more imprecise than
a right to a healthy or clean environment as these qualifying adjectives are themselves vague
and subject to divergent interpretations. However, the major drawback of the healthy, clean
or decent environment formulations is that they have been promulgated mainly by northerners
focusing on a particular set of problems closer to them. Thus, if all formulations are broad
enough to cover all situations, the history of these proposals make them less suitable to
uncontroversial interpretation. A ‘right to environment’ thus has the advantage of

2% Agenda 21 (UN Doc. A/CONF.151/26) which outlines in detail the policies to adopt for the realization
of a sustainable development hardly mentions the term human rights even though they form a necessary
part of the strategy proposed (see Shelton, D., ‘What Happened in Rio to Human Rights?’, 3 Yb Int’l Env.
L. 1992, pp. 75-93).

% See Paul, J.C.N., ‘International Development Agencies, Human Rights and Humane Development
Projects’ (Symposium: International Development Agencies (IDAs), Human Rights and Environmental
Considerations), 17/1 Den. J. Int’l L. & Pol’y 1988, pp. 67-120, at p. 69.

7 See Pallemaerts, M., ‘International Environmental Law From Stockholm to Rio: Back to the Future?’, in:
Sands, P. (ed.), Greening International Law, Earthscan, London 1993, pp. 9-10.

3 Article 3(4) of the Framework Convention on Climate Change (reprinted in: 31 ILM 1992, pp. 849-873).

#  Article 2(6) of the 1991 UNECE Convention on Environmental Impact Assessment in a Transboundary
Context and Article 9(1) of the 1992 UNECE Convention on the Transboundary Effects of Industrial
Effects (both reprinted in: UN Sales No. E.93.11.E.35, Environmental Conventions Elaborated under the
Auspices of the UNECE, Geneva 1994).
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