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l. Introduction

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) is to-
day at the centre of the international regime concerning the protection of Intellectual Property Rights
(IPRs). It is of great significance for most developing countries since its ratification implies important
changes in their IPR laws which were relatively underdeveloped compared to developed countries
whose laws were already mostly in conformity with the TRIPS Agreement before 1995.1 The upcom-
ing entry into force of the TRIPS Agreement for developing countries makes the issue of compliance
with the Agreement a subject of great relevance.

The TRIPS Agreement imposes inter alia the introduction of a form of legal protection on plant vari-
eties. The impacts of this provision will be critical for millions of farmers in the South. Historically,
plant varieties had been exempted from the international patent regime in deference to farmers’ tradi-
tional practices of saving and exchanging seeds. Progressively, after the Second World War a hybrid
form of protection was developed in the context of the International Convention for the Protection of
New Varieties of Plants (UPOV Convention) which included until recently mainly OECD countries.
The TRIPS Agreement now extends the requirement to protect plant varieties to all WTO member
states.

This study focuses on plant variety protection in the context of the TRIPS Agreement and in particu-
lar examines whether the introduction of patents on plant varieties is likely to be beneficial for all
actors involved in agriculture. It concentrates specifically on the possibility offered by Article 27.3.b
of the TRIPS Agreement which provides that member states can choose to provide plant variety pro-
tection through a sui generis system. It further focuses on the specific case of India which is of great
importance in this context for various reasons. First, compliance with the TRIPS Agreement will
imply wide-ranging legislative changes for India. This is due partly to the fact that the current pat-
ents regime was developed specifically for the Indian situation and includes a number of provisions
which restrict the scope of patents with a view to balance the interests of the private sector with the
need to foster the realisation of basic needs, for instance, with regard to food and medicines. Second,
India’s rural population still accounts for more than 70% of the total population and there is still an
extremely large farming community which often mainly depends on food grown locally. Third, the
patenting in foreign countries of several well-known plants or their uses, such as patents on turmeric,
neem or basmati, have been extremely controversial within the country and have been the object of
significant public debate. Fourth, various actors have devoted significant attention to the protection
of plant varieties in India.

This study makes the case for the maintenance of an exception to patentability for plant varieties.
It examines what has been proposed both in the governmental and non-governmental sectors. Since
none of these proposals constitute alternatives to the patents system, it further seeks to outline a
framework for the development of a sui generis regime. While focusing on the Indian situation, all
the main findings of this study can be extended to a number of other developing countries which are
in a broadly similar situation.

The text is divided into four main sections. The first section focuses on the patent regime in India,
especially with regard to plant varieties. It further gives a broad description of the international legal
regime governing the protection of plant varieties. The second section analyses the impact of patents
on different relevant actors in India, with a particular focus on farmers. The next section highlights



official responses and other proposals to modify existing acts and adopt new provisions in response
to developments at the international level. The last section gives pointers regarding future action at
the domestic and international levels concerning the legal protection of plant varieties.

ll. The Legal regime concerning the Protection of Plant Varieties
in India

The importance given to the protection and sustainable management of plant and animal varieties is linked to
the fact that they constitute the basis for humankind’s food needs. The diversity of plant varieties is of funda-
mental importance since the loss of genetic diversity can have grave consequences, as illustrated for instance,
by the great Irish famine of the mid 19" century.

Plant varieties have traditionally been developed and nurtured by a variety of actors. Smallholder farmers,
herders and artisanal fisherfolk have often played the most crucial role in conserving and enhancing agro-bio-
diversity. They have, for instance, developed crop varieties specifically suited to their diverse local environ-
ments.? In recent times, the development of new varieties has been undertaken on a larger scale and has become
a major industrial activity.? In all cases, plant varieties of interest in the context of agriculture have been tended
by humans and do not correspond to varieties found in nature.

In practice, plant varieties are identified through their seeds which constitute a main focus of interest for all
actors involved in their management. While seeds have traditionally been freely exchanged among all types of
breeders, there have been moves towards restricting the flows of knowledge. This has been accompanied by the
development of forms of legal protection of this knowledge.

The Indian Patent Regime

Introductory remarks on Patents

Patents constitute one form of intellectual property rights. The rationale for their introduction is to balance the
right of inventors to derive benefits from their inventions and the rights of the public to have access to novel
ideas. The introduction of patents is specifically meant to encourage the development of new technologies and
industries.* The necessity to define a form of legal protection stems from the nature of intellectual property.
Even though intellectual property does not diminish once knowledge is shared, the role of patents is to ensure
that information providers do not lose rights to the information by disclosing it, since such information can be
used by an infinite number of persons simultaneously.

Patents are conceived as a form of temporary monopoly right. In practice, inventors must disclose the details
of their invention and in return are allowed to stop others from exploiting the invention without an explicit
licence.® Traditionally, a distinction has been made between process and product patents. The former covers
only the method or technology through which a product is manufactured while the latter encompasses the
substance or product.

The criteria for the obtention of a patent are the object of a broad consensus. Most patent laws and treaties ac-
cept that a patent can only be granted for an invention which is characterised by its novelty, its non-obviousness
and its usefulness or industrial applicability. Thus, a patent is normally granted for an inventive advancement
not obvious to someone skilled in the relevant art.” Further, a patent can only be granted for an invention and
not for a discovery.



Basic Characteristics of Indian Patent Law

At independence, India inherited of a legislative corpus closely related to the laws applicable in England which
included a 1911 Patents and Designs Act. It was widely felt that the law had to be overhauled, inter alia be-
cause up to 90% of Indian patents were held by foreigners and about 90% were not used in India.8 The new
Government set up a committee to enquire into the usefulness of the 1911 act for India. The interim report is-
sued in 1949 by the Tek Chand Committee stated that the 1911 Patents Act had failed in its main purpose which
was to stimulate invention by Indians and to encourage the development and exploitation of new inventions for
industrial purposes in the country so as to secure benefits to the largest section of the people.? A further report
by Justice Iyengar in 1957 recommended some stringent limitations on the scope of patentability and stated,
for instance, that patentability should not be accepted where this would be detrimental to national health or
well-being.

While the need to enact a new law was felt early on, it is only in 1970 that a new Patents Act was adopted. If
India signalled through this decision that it could trust the concept of patents previously imposed by its former
rulers and was even ready to enact an Act broadly in line with the 1949 UK Patents Act, the 1970 Act is note-
worthy for its attempts to mitigate some of the perceived negative impacts of patents. In other words, while it
accepts some of the monopoly inherent in the patent system, it seeks to contain and discipline it.10

The scope of patentability constitutes a notable feature of the Act. The Act first excludes the patenting of life
forms and specifically precludes the patentability of methods of agriculture or horticulture.!! Further, while
allowing for process patents on substances intended for use as food, medicine or drug, the Act rejects the pos-
sibility to grant patents in respect of the substances themselves.!2 According to the definition given by the Act,
drugs include insecticides, germicides, fungicides, weedicides and herbicides and all other substance intended
to be used for the protection or preservation of plants.!3 The Act not only restricts the scope of patentability
with respect to food, medicine and drugs but also reduces the duration of the term of process patents granted.
While the general rule is that patents are granted for 14 years, with respect to processes of manufacture for sub-
stances intended for use as food, medicine or drug, the term is of only seven years from the date of the patent.!4
One of the rationales for the inclusion of such provisions was to keep the prices of essential items such as food
and medicine down in view of the difficulties of most people to have access to them.!5

The Act also attempts to foster the protection of the public interest within the patents regime. Apart from re-
stricting the scope of patentability, it provides, for instance, for restrictions of the rights of the patent holder.
This constitutes a direct response to the fact that patents held by foreigners were often not used in India in
colonial times. The Act thus states that the general principles governing the use of patents are

a)that patents are granted to encourage inventions and to secure that the inventions are worked in
India on a commercial scale (...); and

b)that they are not granted merely to enable patentees to enjoy a monopoly for the importation of
the patented article.1®

Compulsory licensing is granted upon application if after three years, it is shown that the reasonable require-
ments of the public with respect to the patented invention have not been satisfied or that the patented invention
is not available to the public at a reasonable price. Further, the Act also introduces the notion of ‘licence of
right’. This implies that the patentee can be forced to grant a licence to a person interested in working the pat-
ented invention. While the normal rule is that the licence of right can be granted after three years on grounds
similar to compulsory licences, in the case of patents relating to food, medicine or drugs, all patents are auto-
matically deemed to fall under this provision.!” Finally, on similar grounds, the patent can even be revoked.!$




The International Regime Concerning the Protection of Plant Varieties

Patents and The TRIPS Agreement

The TRIPS Agreement constitutes today one of the central instruments of the international legal regime con-
cerning intellectual property. In general, it has the effect of extending the application of intellectual property
standards already in use in most OECD countries to all GATT signatories. In the specific case of patents, the
TRIPS Agreement will have wide-ranging implications for countries like India. It provides, for instance, that
patents must be available for inventions, whether products or processes, in all fields of technology. Some gen-
eral exceptions to patentability are provided.!® Further, states are allowed to exclude from patentability ‘plants
and animals other than micro-organisms, and essentially biological processes for the production of plants or
animals other than non- biological and microbiological processes’. Plant varieties must, however, be given
protection either by patents or by an effective alternative system. The latter provision reflects debates concern-
ing the appropriateness of imposing patents on plant varieties and constitutes one of relatively few exceptions
to patentability in the TRIPS Agreement.2? Divergences of opinion among negotiators are further reflected in
the fact that this provision is to be reviewed in 1999.21

A few other characteristics of the TRIPS Agreement must be noted at this juncture. First, while the agreement
entered into force on 1 January 95, it grants developing countries the right to delay the implementation of the
agreement until 1 January 2000. Least developed countries are granted a ten-year waiver. Second, developing
countries such as India which provide for restrictions on the granting of product patents have additional obliga-
tions. Article 65 allows developing countries to delay until 2005 the extension of product patents on areas of
technology not so protected at the time of the entry into force of the TRIPS Agreement for the country in ques-
tion. However, with regard to product patents concerning pharmaceutical and agricultural chemical products,
Article 70 forces such countries to provide a temporary system for the filing of applications for such patents as
of 1 January 1995. They must apply the criteria for patentability laid down in the TRIPS Agreement as if those
criteria were being applied on the date of filing. Further, when a patent application is submitted, these countries
have to provide so-called Exclusive Marketing Rights (EMRs) for five years or until a product patent is granted
or rejected. They are under an obligation to do so provided that a patent application has been filed and patent
granted for the same product in another member state.2

Plant Breeders Rights and The International Convention for the Protection of New
Varieties of Plants

Agriculture was traditionally excluded from the international patents regime. It was widely believed that ag-
riculture should not be governed by the patents regime which was viewed as inappropriate in this context.?3
This was linked to traditional agricultural practices of seed saving and exchange and to the perception that the
fulfilment of food needs should not be primarily a profit-making enterprise.24 This hampered the development
of a seed industry and more general agricultural businesses. However, business interests progressively obtained
the development of a form of legal protection.

At the international level, this was first achieved within the context of the International Convention for the
Protection of New Varieties of Plants (UPOV) signed in 1961, among a few Western European nations. Though
the UPOV Convention did not introduce patents, it sought from the outset to provide incentives to the private
sector to engage in commercial plant breeding by granting them so-called Plant Breeders’ Rights (PBRs). More
specifically, the Convention recognises the rights of individual plant breeders who have developed or discov-
ered plant varieties which are new, distinct, uniform and stable.25 It seeks to protect new varieties of plants both
in the interest of agricultural development and of plant breeders. On the other hand, the Convention recognises
what is known as the farmer’s privilege. Thus, under the 1978 version of the Convention, farmers are permit-
ted to re-use propagating material from the previous year’s harvest and can freely exchange seeds of protected
varieties with other farmers. Plant breeders are also allowed to use the protected variety in order to breed and
commercialise other new varieties.



The latest revision of the Convention adopted in 1991 has further strengthened PBRs and conversely restricted
the farmer’s privilege. It extends, for instance, breeders’ rights to all production and reproduction of their va-
rieties, and to species as well as general and specific plant varieties. The remaining exceptions to these rights
include acts done privately and for non-commercial purposes, experiments, and breeding and exploitation of
other varieties. Breeders are now granted exclusive rights to harvested materials and the distinction between
discovery and development of varieties has been eliminated.2¢ Further, the right to save seed is no longer guar-
anteed. PBRs have in effect become akin to weakened patents and the conceptual distinction between the two
is now blurred.

While the UPOV Convention has been ratified by some developing countries, in particular Latin American coun-
tries, its membership is still mainly drawn from European countries.?” India has not ratified this Convention.

Farmers’ Rights and The International Undertaking on Plant Genetic Resources

The development of PBRs has been matched by calls for the recognition at the international level of farm-
ers’ rights. At present, farmers’ rights have only been acknowledged in a non-binding resolution of the FAO
Conference known as the International Undertaking on Plant Genetic Resources.?® No binding treaty has yet
recognised these rights. Further, there is widespread disagreement on the nature of the rights. While some con-
tend that they are fundamental rights of farmers, other claim that they are not intellectual property rights since
they cannot be ascribed to any specific individual or that such claims can only be realised through the establish-
ment of a fund, a form of benefit sharing.2% As of today, the status of farmers’ rights is much hazier than the well
defined PBRs. However, the Undertaking is currently being revised. While negotiators have acknowledged the
need to define farmers’ rights in the proposed new instrument, the negotiations towards a definition have been
extremely controversial.30

India and the TRIPS Negotiations

The development of India’s position with regard to intellectual property in the Uruguay Round was linked to
strong and often diverging domestic and international pressures. For a long time, India was among the coun-
tries against the inclusion of intellectual property in GATT, on the ground that the protection of IPRs had no
significant relationship with international trade.3! At first, the official position was to reject the inclusion of
IPRs in GATT. Thus, on several occasions between 1987 and 1989, government statements indicate that India
believed that IPRs had no direct relationship to trade and that it had no intention of amending its Patents Act. A
paper presented by a senior official of the Ministry of Commerce in 1989 stated, for instance, that there should
be no attempt to extend developed countries’ patent laws to developing countries and that standards which
could be relevant to the former may be inappropriate to the latter and should not be imposed on them.32 After
the 1991 elections and the return to power of the Congress, the new government headed by Prime Minister
Narasimha Rao became much less openly averse to GATT and less defensive of the Patents Act.

The progressive softening of the governmental line over time can be explained in part by strong pressure put on
the Indian government by foreign governments. In particular, it is noteworthy that India was targeted in 1989
under the US Omnibus Trade & Competitiveness Act and asked infer alia to improve patent protection for all
classes of invention.33 Following the failure of the government which was in power at the time to effect any
changes, India was declared a ‘priority country’ in 1991. The US felt that India provided an inadequate level
of patent protection for pharmaceuticals, including too short a term of protection and overly broad compulsory
licensing provisions. Even though the Rao government subsequently met most US demands, it failed on the
pharmaceutical front. This led to a decision by the US Trade Representative to suspend the duty free treatment
of $60 million of pharmaceutical imports from India under the General System of Preferences. There were
further demands that India should increase the duration of patents on food and pharmaceutical, restrict compul-
sory licensing, restrict licences of right and the right to revoke the patent.34




While strong international pressure was being put on India to accept the TRIPS Agreement and to modify its
patent law, strong domestic pressure was also put on the Government to reject the Uruguay Round and the
TRIPS Agreement in particular. Citizens’ mobilisation culminated, for instance, in a major demonstration in
1993 attended by hundreds of thousands of farmers who rallied against and GATT and demanded the rejection
of the Dunkel Draft.35 More recently, a Bija Satyagraha (Struggle for the right to seed) echoing the struggle
launched by Gandbhiji during the anti-colonial struggle has been initiated by some activists.

In the event, India signed the GATT 1994 Agreement in Marrakesh and became an original member of the
WTO. The ratification of the TRIPS Agreement will imply significant changes in the Patents Act and the adop-
tion of new laws. Some of the main changes to be effectuated in the legislation include:

o A system for filing and handling product patent applications for pharmaceutical and agricultural
chemical products and the granting of EMRs (to be implemented as of 1 January 1995; adopted
in March 1999).

o The elimination of any restriction on the granting of product patents (as of 1 January 2000 except
for product patents on pharmaceutical and agricultural chemical products where restrictions can
remain until 1 January 2005).

o The elimination of restrictions on patentable subject matter such as the current exclusion of meth-
ods of agriculture or horticulture (as of 1 January 2000).

o The lengthening of patent duration to 20 years, from the current 14 years, and seven years for
food and pharmaceuticals (as of 1 January 2000).

e Restrictions and modifications concerning compulsory licensing, licences of right and the right of
revocation (as of 1 January 2000).

e The adoption of a legal regime for the protection of plant varieties. This will probably take the
form of a Plant Variety Protection Act (as of 1 January 2000).36

Patents-related Issues of Special Relevance for the Protection of Plant
Varieties

The Protection of Plant Varieties in the TRIPS Agreement

Article 27.3.b of the TRIPS Agreement states that member states must ‘provide for the protection of plant va-
rieties either by patents or by an effective sui generis system or by any combination thereof.” It thus constitutes
an exception to the general rule which is that all inventions are to be protected by patents. It reflects conflicting
views among negotiators in the Uruguay Round concerning the status that should be given to plant varieties.

The alternative opened to member states in the form of an ‘effective sui generis system’ raises numerous ques-
tions because it has never really been defined.3” First, as is clear from the text, the sui generis system cannot be
akin to patents since this would not be consistent with the text which clearly shows that states have an alterna-
tive. In all likelihood, the alternative system will also be an intellectual property right because it is knowledge
which is to be protected.

Second, Article 27.3.b requires the alternative system to be effective. Again, there is no generally agreed upon
definition. Some commentators have suggested that the definition of the term effective can be derived from oth-
er uses of the term in the TRIPS Agreement. This would imply that an effective sui generis must allow concrete
action against any act of infringement of the right available under the sui generis system.38 It is, however, clear
that the effectiveness of a sui generis system cannot be determined only through its enforcement mechanisms.
Effectiveness can only be judged by analysing the entire system proposed to see if it provides an adequate level
of protection to all actors involved in plant variety protection, use and management. This excludes by definition
any limited judgement which overlooks in particular an analysis of the rights themselves.39

Third, it is necessary to examine whether any alternative system is already in existence at the international lev-
el. It has been submitted by some commentators that PBRs constitute the only available option and that states
can only choose between patents and PBRs.#0 Until recently, there were debates concerning the differences



between the 1978 and 1991 acts of the Convention. Following the entry into force of the 1991 version of the
Convention, accession to the 1978 act is not allowed any more.#! Since PBRs have become substantially akin
to weakened patents in the 1991 version, UPOV does not constitute a real alternative to patents. Further, it must
be noted that nothing in the TRIPS Agreement indicates that the UPOV regime should serve as a model for a
sui generis regime.*? Other commentators have pointed to farmers’ rights as an alternative model.*3 While the
concept in itself may be developed to constitute an alternative to patents, farmers’ rights are still in the process
of being defined in the context of the revision of the International Undertaking on Plant Genetic Resources and
cannot serve at this juncture as an immediately applicable model.

Recent Controversies over Specific Patents

One of the reasons for India’s prominence in the debate over patents in general is linked to the controversies
created by some specific patent applications. In general, they can be characterised as patents taken on knowl-
edge widely shared in India. They include, for instance, patents on turmeric, neem and basmati which have
been quite controversial.

It is worth highlighting two recent cases to illustrate the kinds of practical problems that India as a country and
the Indian population are facing with regard to patents. In the case of the patent on turmeric, Suman K. Das
and Hari Har P. Cohly applied for a patent on the use of turmeric in wound healing in the US.4* More specifi-
cally the alleged invention related to the use of turmeric to augment the healing process of chronic and acute
wounds. This patent was challenged by the Council of Scientific and Industrial Research on the ground that the
alleged invention was actually part of public domain knowledge in India. The patent was re-examined and all
the claims cancelled. This case shows that unwarranted patents can be challenged but this does not constitute an
appropriate avenue to deal with potential biopiracy because of the difficulties and costs involved in challenging
patents in a foreign country.

In the case of the neem tree, a number of patents related to some of the active substances of the tree have been
applied for outside India. These include patents in varied fields, from methods to extract one of the active
properties of the neem to preparations of neem-based insect-repellent products.4> It is widely acknowledged
that Indian people and farmers have known and used the neem tree for generations.4® Its varied properties
have been used, for instance, by millions of farmers to make a pesticide. In recent decades, the properties of
the neem tree have been the object of substantial attention and large-scale research has been carried out to turn
some of the neem’s properties into commercially viable products. Since the end products of this research are
often used in ways that are similar to traditional uses, this has created tensions and resentment on the part of the
local population. It is noteworthy that neem is an extremely common tree in India but has until recently been
known mainly in South Asia and a handful of other countries.

The Controversy over Exclusive Marketing Rights

As noted above, countries whose laws do not allow product patents pharmaceutical and agricultural chemical
products can delay their introduction until 2005 but are required to provide a filing system for product patents
(‘mailbox’) and Exclusive Marketing Rights (EMRs). For developing countries, this is governed by Articles 65
and 70 of the TRIPS Agreement.

The Indian Patents Act of 1970 includes restrictions on the granting of product patents in the pharmaceutical
and agricultural fields. India is thus entitled to delay the introduction of product patents until 2005 but was
required to introduce the so-called mailbox system and EMRs as of 1 January 1995. The Government tried
to submit a proposal for amending the Patents Act to be in compliance by January 1995. However, the bill
failed to pass in the Council of States (Rajya Sabha). This led to the promulgation of the Patents (Amendment)
Ordinance 1994 on 31 December 1994 to amend the Patents Act to provide filing and handling of patent appli-
cation for pharmaceutical or agricultural chemical products. Under Indian law, the ordinance was of temporary
validity and expired in March 1995.




The failure of Parliament to adopt an amendment to the Patents Act after the expiration of the ordinance had
significant consequences. Indeed, the US Government filed a complaint with the WTO Dispute Settlement
Body alleging that India did not have in place a mailbox system corresponding to the requirements of Article
70.8 of the TRIPS Agreement. Though India argued that despite the lack of appropriate legislation, in practice
it was offering a mailbox, the Panel decision concluded that

India has not complied with its obligations under Article 70.8(a) and, in the alternative, paragraphs 1 and
2 of Article 63 of the TRIPS Agreement, because it has failed to establish a mechanism that adequately
preserves novelty and priority in respect of applications for product patents in respect of pharmaceutical
and agricultural chemical inventions during the transitional period to which it is entitled under Article
65 of the Agreement, and to publish and notify adequately information about such a mechanism; and
that India has not complied with its obligations under Article 70.9 of the TRIPS Agreement, because it
has failed to establish a system for the grant of exclusive marketing rights.#’

A second complaint on the same issues was filed by the EU which requested in September 1997 the establish-
ment of a Panel. This Panel again stated in its August 1998 report that India had not complied with its obliga-
tions under Article 70.8(a) and 70.9.48

Following the adoption of the first report, it was agreed between India and the United States that India should
be given until April 1999 to implement the conclusions of the report. This prompted the Government to take
further action concerning the revision of the Patents Act which will be analysed in Section III.

Patents and Local Knowledge

One of the growing points of contention at the domestic and international levels relates to the patenting of
knowledge which does not qualify as ‘state-of-the-art’. As alluded to, patents can only be granted for inven-
tions. This is usually taken to mean ‘state-of-the-art’ knowledge and most often implies technological discover-
ies in laboratories, universities or private or public companies. Innovation carried out by other actors does not
easily qualify for patent protection. This ‘local knowledge’, sometimes referred to as ‘traditional knowledge’,
includes, for instance, the accumulated and growing knowledge of farmers concerning seeds, soils and more
generally environmental management. It also includes all the knowledge linked to biological resources used to
produce medicines.4”

Since local knowledge does not qualify for patent protection, it is part of public domain knowledge that can be
freely appropriated by anyone.5? Even though the Biodiversity Convention addresses the issue of benefit-shar-
ing, it is still premature to talk of binding international provisions concerning the sharing of benefits arising
from the commercial exploitation of local knowledge with the actual holders of the knowledge.5!

The concerns associated with the use of local knowledge are well illustrated in the case of bioprospecting.
Bioprospecting for substances which have useful medicinal properties and research to produce new varieties
of plants have dramatically increased in the last decade. This has the potential to create conflicts between dif-
ferent actors since the knowledge used by generally large companies to manufacture patented products cannot
be equated with a discovery. Indeed, ‘bioprospectors’ often rely substantially on local people with special
knowledge of local plant of plants found in their localities to identify potentially useful plants. To avoid the ac-
cusation of ‘biopiracy’, various schemes have been proposed to adapt the patent regime to these new situations
where the patented invention derives from other knowledge.



lll. the Protection of Plant Varieties and Farmers

The Context

Agriculture in India

Agriculture still represents a fundamental economic activity in India. Though its share of GDP has declined to
29%, it employs 64% of the working population. Further, a number of industries, such as the cotton and jute
textile industries or the sugar industry, are directly based on agricultural goods.52 Agricultural products such
as tea, oilseeds or tobacco also constitute one of the main sources of exports. It is noteworthy that agriculture
is a commercial activity only in some small pockets but a livelihood for a large section of the farming com-
munity.53

Two main kinds of agricultural management can be identified. The first may generally be referred to as ‘tra-
ditional’ agriculture. It implies agricultural practices which see soil management as a comprehensive activity
and which take into account not only yields but also other elements such as the long-term productivity of the
soil and the management of pests. The second is often known as chemical agriculture. This refers to a kind
of agriculture which emphasises high yields and where soil management is geared mainly towards this aim.
It includes, for instance, the use of chemical fertilisers and pesticides. In India, chemical agriculture has be-
come well-known following the advent of the ‘Green Revolution’. The latter refers to the introduction of new
agricultural management techniques in the late 1960s. It included primarily so-called High-Yielding Varieties
(HYVs) which require the application of a number of external inputs, from irrigation to large doses of chemical
fertilisers and chemicals. The introduction of these new varieties had a definite impact on yields,>* even though
maldistribution of food in the country remains a significant problem to date. Despite increases in yields, the
green revolution has come to be more and more criticised. Critiques include both the fact that yield gains may
not be sustainable in the long term and the fact that soil quality, access to irrigation water and other biophysi-
cal-agroclimatic conditions have been formidable barriers to the adoption of HY Vs.55

Seeds in Agricultural Management

Three main actors can be identified in seed management. These are farmers, the government and the private
sector. While they all have in theory similar goals, in practice, there appears to be significant areas of conflict
between them.

Farmers

Farmers have traditionally been the main actors involved in saving seeds, selecting specific traits to produce
varieties suiting their requirements and generally managing agro-biodiversity. Their importance in seed man-
agement at present can, for instance, be ascertained by looking at figures concerning the percentage of seeds
sown which are saved seeds from the previous crop. Estimates put this at between 75% and 85%.%° It is note-
worthy that the percentages of seed supplied by the seed industry varies widely according to the crop. While
the industry provides only about 12% of paddy and 8% of wheat seeds, it provides about 29% of maize and
72% of pearl millet.>” It is thus apparent that farmers still provide the overwhelming majority of seeds for some
of the staple crops. Estimates indicate that inter-farmer sales of seeds account for 60% of seed requirements
of agriculture in India.>® This is due in part to the fact that open pollinated crops such as paddy and wheat can
less easily be hybridised.

One important characteristic of farmers’ seed management is the practice of exchanging seeds with each other.
This can take different forms depending on the regions. The transaction can, for instance, involve the obligation
for the recipient to give back after the harvest an equivalent or higher quantity of seeds. In some regions, the
tradition of seed saving, seed enhancement and seed exchange is stronger than elsewhere. One such region is
the Garhwal region at present located in north-west Uttar Pradesh in the lower Himalayas. This region is well-



known for its Chipko movement initiated in the 1970s which sought to preserve the trees of the region from
commercial loggers.>® While Chipko is known for its struggle to preserve trees, the movement had broader
goals which included the promotion self-reliant sustainable development for the region. In this context, seed
saving was taken up by a group of farmers in the late 1980s who now work under the banner of the Beej Bachao
Andolan (Save the Seeds Movement).?? It includes about 10 farmers in different areas who work indepen-
dently. The premiss for their work is to freely exchange the seeds they collect with other farmers, both within
the district and with other farmers throughout the country. They do not sell their seeds, though they may market
the products of the crop obtained with these seeds. The seed collections of Vijay Jardhari, one of the members
of the group, include about 40 varieties of rice, 40 varieties of pulses, and 140 varieties of beans. While many
farmers save and enhance seeds on a completely informal basis, the Beej Bachao Andolan is noteworthy for its
attempt to broaden the purview of this type of activity.

In Karnataka, the Green Foundation is working along the same lines. The Foundation, however, focuses on
areas which do not have strong traditions of seed collection. It thus concentrates on reviving the concept of
community-owned seed supply and on initiating processes, from seed collection, storage and multiplication
to evaluation.®! In this case, the initial push clearly comes from outsiders but the aim is for the role of the
Foundation to be limited in time. The Foundation focuses on on-farm conservation, namely in the specific con-
ditions where varieties are grown.%2 The seed management system proposed focuses on giving farmers access
to seed collections rather than commercial breeders, strives to produce heterogeneous and varied varieties with
specific or local adaptability, emphasises community seed supply as an important component of sustainable
agriculture, focuses on the integration of many individual cultivars, and gives priority to meeting subsistence
and food needs.%3

These limited examples do not represent the full extent of seed collection systems in India but highlight the
diversity of strategies which are applied by farming communities.

The Government

The Government has historically had an important role in the development of new seeds. The seed sector
comprises two national level corporations, the National Seeds Corporation and the State Farms Corporation
of India, and 13 state seed corporations. Further, a Department of Agricultural Research and Education re-
sponsible for coordinating research and educational activities in agriculture was set up in 1973 in the Ministry
of Agriculture. Within this department, the Indian Council for Agricultural Research has played a key role in
developing agricultural technologies.

The prominent role of the Government in this field has, however, tended to decline in the last decade. Indeed,
the introduction of the New Seed Policy and more generally the introduction of the new economic policy in
1991 have had significant impacts in the seed sector. There have, for instance, been attempts to stimulate the
development of the seed industry. This has been accompanied, for instance, by calls for sizeable cuts in agri-
cultural input subsidies, such as the fertiliser subsidy.®4

The involvement of the Government in seed matters is significant in the larger context of the introduction of
a legal protection on plant varieties. In principle, governmental intervention is based on the principle that it is
a service to the community at large with the main aim of increasing food security for the country as a whole.
Thus, the rationale is not profit and this kind of intervention is not dependent upon monopoly rights such as
patents since it is premissed on the enhancement of people’s overall welfare.

Critiques of governmental intervention have, however, argued that scientists working in agricultural research
often see a strong division between research and extension and research is not always geared primarily towards
generating technologies which can be easily adopted by farmers.%5

The Seed Industry

The seed industry in India developed for a long time mainly in the shadow of government action in this field.
While the development of a private seed industry was not banned, it was not strongly promoted, partly because
of the perceived need to keep this vital sector premissed on the common good rather than on profits.



In the last decade, there has been a significant expansion of the private sector. Today, the seed industry com-
prises about 100 major seed companies.®® This new strength has been matched by stronger calls for the de-
velopment of property rights on plant varieties. Thus, the pressure put on the government to introduce PBRs
or similar rights is attributable in part to the TRIPS Agreement but also to the domestic private industry which
sees the lack of legal protection as a major restriction on commercial hybrid production.®’

Impacts of the Protection of Plant Varieties on Agricultural Management

The impacts of the introduction of a form of legal protection on plant varieties for farmers’ agricultural prac-
tices is difficult to analyse. This is due to several factors. First, while a patent on a plant variety does not directly
restrict the rights of farmers to save seeds, it forms part of a wider web of relationships which are closely inter-
related. Second, property rights on plant varieties are only in the process of being introduced in India and thus
have not yet impacted on agricultural management. However, this will change after the entry into force of the
TRIPS Agreement.

This section emphasises the direct and indirect impacts of the introduction of monopoly rights in agriculture
and shows that the introduction of these rights does not seem to favour farmers’ sustainable management of
their land. On the contrary, patents and PBRs seem to provoke the displacement of local seeds together with a
loss of agro-biodiversity and a host of other problems for small farmers. This calls for the development of an
alternative form of property rights.

Impacts on Farmers’ Seed Management

The introduction of patents or PBRs is likely to have a number of impacts on farmers’ agricultural practices
and farmers’ lives. First, it has the potential to conflict with established agricultural management practices of
farmers. This is due to the fact that the two systems rely on and promote different knowledge systems, identify
innovations differently and reward inventors in different ways. More generally, while the reward established
by patents and PBRs are mainly financial, it is clear that established management practices do not concentrate
exclusively on financial incentives for innovation.

The conflict between the different practices is, for instance, apparent in the very definition of PBRs. A variety
tended by farmers stands virtually no chance of meeting the conditions laid down by the UPOV Convention to
define novelty. If novelty is not granted, the farmer cannot be recognised as a breeder.°® This explains why the
PBR system is often criticised for only recognising one very specific kind of breeders who make it a business
to develop seeds while the majority of farmers’ innovations are excluded from legal protection. More gener-
ally, the problem is that PBRs and patents do not recognise as scientific knowledge worthy of protection the
scientific or technical knowledge of farmers and other local actors.%®

Second, while generalisations are extremely difficult to make, it is clear that farmers’ knowledge is often less
individualistic than scientific knowledge produced in laboratories. Even if it is usually possible to identify one
specific individual having done a specific contribution to a given technical or scientific development, it is in
most cases unlikely that s/he will be the exclusive ‘inventor’. This is one reason why monopoly rights which
channels all the benefits to a single ‘inventor’ are not adequate since they marginalise or even negate the con-
tribution of the different actors present and will inevitably limit or stop free access to the invention by other
users. Further, even when local knowledge is protected, for instance, by being restricted or secret, it is usually
not the case that this is done exclusively for commercial reasons.””

Third, patents in agriculture generally foster the commercialisation of a number of major agricultural inputs.
One the most direct impacts of patents is to raise the price of patented seeds compared to other seeds. Further,
while patents on seeds only give patentees rights on seeds, impacts are in practice far more wide-ranging.
Farmers become not only dependent on private firms for their seeds but also for such other inputs as pesticides
and fertilisers.”! This is most easily visible in recent biotechnology developments where some firms have de-
veloped seeds which are ‘pre-disposed’ to react favourably to the application of a herbicide produced by the



same firm.”2 As shown by the example of some countries, patenting in agriculture may eventually lead to the
integration of a majority of steps in the food production system.”3

Fourth, patents on plant varieties may have significant indirect impacts on the preservation of biodiversity. In
general, patented varieties have the tendency to displace local varieties and to foster monocultures.” This leads
in turn to a loss of agro-biodiversity in cases where farmers stop maintaining existing local varieties.

The Green Revolution in Perspective

The introduction of the green revolution was premissed on principles which differ completely from the ratio-
nale for the introduction of patents on plant varieties. Indeed, HY Vs were the outcome of public research ef-
forts based on the principle of free exchange of germplasm with a view to foster food security across the world.
The promoters of the green revolution did not specifically promote commercial exploitation for profit. In the
case of the introduction of patented varieties, the private sector mainly seeks to make a profit, one the major
incentives for its participation being the availability of patents, PBRs or similar rights.

Despite the different premisses, a number of lessons can be learnt from the experience accumulated over the
past three decades. This is due to the fact that in practice, while the motives may be different, impacts are in
large part similar.”5 The green revolution package, like the introduction of patented varieties, tends to lead to
a loss of seed diversity. The two also focus mainly on yield enhancement. Further, they both lead to the dimi-
nution of the farmer’s ability to save seeds. In the case of hybrid seeds, farmers are not technically bound to
purchase new seeds each year but the yield of saved seeds is clearly much lower even in the second year. This
thus constitutes a very strong incentive for yearly purchases. In the case of patented varieties, farmers are not
supposed to replant saved seeds. In practice, in a country like India, most small farmers will be able to carry
on the practice of saving seeds because, unlike in the US where agriculture is mostly a large-scale activity,
litigation of the millions of small farmers by seed companies is simply not feasible.”® This loophole may, how-
ever, soon disappear if seed companies manage to produce seeds for staple foods with the so-called terminator
technology.”’

The introduction of the green revolution package has significant impacts for farmers and agricultural manage-
ment. Indeed, one of the main problems associated with HY Vs is that they perform well only when all the
necessary inputs are available in sufficient quantities.”® Thus, if water is not provided at the opportune time
in sufficient quantity, the crop may fail to produce the desired results. Consequently, in the case of paddy, for
instance, the introduction of hybrid must be accompanied by reliable irrigation. Small farmers who may not
have access to year-long irrigation water seem to be wary of HY Vs. Since the yields can only be guaranteed
if all the inputs are satisfactorily provided, when this cannot be achieved in each and every season, farmers
may prefer to plant only part of their fields with these varieties and sow the rest with local seeds. The latter are
likely to yield less but to be capable of producing a more or less stable output independent of seasonal climatic
fluctuations.

The green revolution package has come under increasing criticism in the last decade.”® First, while crop output
has significantly increased in the short term, the green revolution has come to be associated with significant
environmental costs. These include falling water tables due to the overuse of tubewells, waterlogged and saline
soils from many large irrigation schemes, declining soil fertility with excessive chemical fertiliser use and
water pollution with pesticides.80 Second, the sustainability of the yield increases has been questioned in view
of evidence of diminishing returns on intensive production with HYVs.8! Third, the application of the new
technique necessitates important investments in seeds, fertilisers, pesticides and irrigation which are beyond
all but the biggest farmers.82

IV. Indian Responses to the TRIPS Agreement

As noted, the ratification of the TRIPS Agreement and the other components of the GATT 1994 Agreement



have been extremely contentious. In recent months, the streamlining of domestic legislation to bring India into
compliance with the international obligations it has subscribed to has been the subject of significant public
debate and media coverage. The impacts of the strong opposition to the TRIPS Agreement, and patents in
particular, in some sections of the public have already had significant impacts. It has, for instance, taken the
Government more than four years to push through Parliament legislation to bring India into compliance with
the single provision of the TRIPS Agreement it had to implement as of 1995. It has not even tried to introduce
bills concerning changes which must be implemented as of 2000.83 Outside the Government, opposition to
patents has led a number of people and groups to propose either alternatives to the regimes proposed by the
Government or to propose ways to fight the intellectual property system which they believe will inevitably
come into force soon.

Both governmental and most non-governmental proposals in the field of plant variety protection are driven
in large part by the evolution of the international legal regime. The positions adopted are thus in most cases
defensive. It is noteworthy that a number of the anti-TRIPS proposals focus on exploiting the patents system
for the benefit of different actors but do not concentrate on defining alternatives to the proposed international
framework, even where they are available.84

This section focuses first on proposed legislative changes to allow India to be in conformity with its interna-
tional obligations under the TRIPS Agreement, especially with regard to plant variety protection. In the second
part, proposals by other actors concerning plant variety protection are examined.

Governmental Legislative Proposals

In the field of plant variety protection, the efforts of the Government have until now focused on modifying the
Patents Act to be in compliance with the commitments it had to implement by 1995. Apart from these and other
amendments to the Patents Act, the Government is also in the process of drafting legislation concerning the
protection of plant varieties and biodiversity. These different pieces of legislation should not be seen in isola-
tion since each intersects with the other. In practice, however, patents are dealt with in the Ministry of Industry
and Commerce, plant variety in the Ministry of Agriculture and biodiversity in the Ministry of Environment
and Forests. This seems to have until now precluded effective cooperation in the drafting of the different acts.

Government proposals are marked by two major characteristics. First, they are extremely conservative in the
sense that they try to preserve the present status quo in the various areas concerned as far as possible, while
taking into account India’s international commitments and the necessity to adapt laws. Second, the various
governments which have been in power since 1993 in Delhi have all tried to avoid as far as possible the in-
troduction of what will necessarily be extremely controversial pieces of legislation. This is borne out by the
reluctance of the last Government to submit more than the strict minimum to Parliament in the case of the 1999
amendment to the Patents Act to comply with the decision of the WTO dispute settlement body.

Amendments to the Patents Act

As noted above, India will have to effectuate a number of changes to the Patents Act to be in compliance
with the TRIPS Agreement. While the Act had been left relatively untouched until 1994, the ratification of
the TRIPS Agreement has signalled the beginning of an era of turmoil. It was already alluded to above that
the Government unsuccessfully tried to have an amendment passed in 1994.85 Following the WTO cases, the
Government tried again to submit a similarly worded amendment to Parliament in December 1998. Following
its failure to see the amendment through by the end of the winter session of Parliament, the Government pro-
mulgated in January 1999 another temporary ordinance providing for the establishment of a mailbox system
and EMRs.8¢ Finally, hardly more than a month before the 19 April deadline for compliance with the WTO
decision, both houses of Parliament adopted the Amendment.87




The Patents (Amendment) Act introduces a new sub-section to Section 5 which prohibits product patents on
medicines or drugs. The new clause provides that

[n]otwithstanding anything contained in sub-section (1), a claim for a patent of an invention
for a substance itself intended for use, or capable of being used as medicine or drug, except
the medicine or drug specified under sub-clause (v) of clause (1) of sub-section (1) of section
2, may be made and shall be dealt, without prejudice to other provisions of this Act, in the
manner provided in Chapter IVA.88

The Amendment also adds a new chapter IVA which determines the procedure for the granting of exclusive
marketing rights.

Proposed Plant Variety Protection and Farmers’ Rights Act

Efforts have been made to draft an act on the protection of plant varieties but no draft has yet been submitted
to Parliament. The Bill has already gone through several revisions since the first draft of 1994. In its current
form, the plant variety legislation is supported by the domestic seed industry which sees it as the only avenue
to foster a greater involvement of the private sector in seed research in particular.8?

The latest text available is in clear regression compared to the 1994 version, for instance, concerning farmers’
rights and is far from constituting an original sui generis system.90 Rather, it goes a long way towards estab-
lishing a regime similar to that proposed by the UPOV Convention. The Act proposes that protection should be
available under the act only for varieties which conform to the criteria of novelty, distinctness, uniformity and
stability. Further, the draft explicitly states that, to be protected, the ‘new variety’ must be clearly distinct by at
least one essential characteristic from wild relatives and traditional cultivars.”!

Though this Act purports to include farmers’ rights in its scope, farmers seem to be completely outside its
purview. Indeed, it is, for instance, apparent that farmers’ established varieties which will be viewed under the
act as traditional cultivars will not be granted any protection under the Act. In general, farmers are thus seen
as cultivators and managers of agro-biodiversity but not as breeders. The only concession made to farmers
is to be found at Article 17 which states that ‘[n]othing shall affect the farmer’s traditional rights to save, use,
exchange, share and sell his farm produce of the protected variety except sale for reproductive purpose under
commercial marketing arrangements.” This can hardly be seen as a positive contribution to the recognition of
farmers’ rights since it, in effect, reduces existing rights to a trickle of rights so basic, like the right of the farm-
ers to sell their farm produce, that they are beyond questioning.

Despite being extremely conservative with regard to the rights of non-commercial breeders, the draft may still
create conflicts with the TRIPS Agreement. The draft, using language found in the Patents Act, authorises the
Central Government to resort to compulsory licensing in the public interest. This can be done where the reason-
able requirements of the public for seeds and the propagating material of a variety are not being met or where
the production of the seeds or planting material of the protected variety is not being facilitated to the fullest
extent that is reasonably possible without undue delay.%?

Proposed Biological Diversity Act

The Biological Diversity Act is not in itself called for by the TRIPS Agreement. It is being proposed in re-
sponse to India’s ratification of the Biodiversity Convention. However, there are strong linkages between this
Act and the other two outlined above. Indeed, the definition of property rights over biological resources and the
arrangements for access to the resources cannot be dissociated from the IPR regime to be adopted.

The current draft of the Act devotes a number of provisions to institutional arrangements, and in particular to
the setting up of a National Biodiversity Authority which would, for instance, have the power to prohibit any
foreign person or foreign legal entity from obtaining any biological resource for research, commercial utilisa-
tion or bioprospecting without prior approval of Authority.?3 The Authority is further charged with a significant



role concerning the sharing of benefits arising out of the exploitation of biological resources.

Overall, the current draft is not comprehensive in scope. However, several elements can be noted. First, the
Act gives most powers concerning the management of biological resources to a governmental body in Delhi.
This implies a monopoly of power in this field at the Centre. Second, the Act focuses on the enhancement of
India’s position as a country in the international area. It mainly seeks to ensure that the Indian Government can
assert its ‘sovereign rights’ over its biological resources. Hardly any mention is made of other actors, such as
panchayats (institutions of self-government for the rural areas) or individual farmers. Thirdly, the Act proposes
to establish a National Biodiversity Fund. Even if the Fund does indeed seek to channel benefits ‘to the con-
servers of biological resources, creators and holders of knowledge’,94 the very concept of the Fund is subject
to criticism. Indeed, the Act would enshrine a principle that creators and holders of knowledge do not have
rights to their knowledge. Their only reward is a potential financial contribution from this Fund to be decided
by higher authorities.

Other Proposals and Practical Experiments

Non-governmental actors have been very active in this field for several years. Some are extremely critical
of the current international trade regime, other call for India’s withdrawal from the WTO and many criticise
the commercialisation of biological resources as a vector for ensuring the sustainable exploitation of the re-
sources.”> However, most of the proposals surveyed in this section focus on patents. Some try to extend the
benefits of the patents system to new actors while others strive to lessen the consequences of extending patents
to biological resources but surprisingly few have even taken up the challenge of devising a sui generis regime
as currently allowed by the TRIPS Agreement. The extension of the patents regime to India is thus often taken
as a given.”® In other words, the TRIPS Agreement is accepted as a given of the international and domestic
legal orders and critics often focus on defending India’s position within the regime in place.®” The possibilities
opened by Article 27.3.b of the TRIPS Agreement are often not taken into account.

The following sub-sections focus on the different types of responses that have been proposed to the current
challenges while section IV concentrates on further avenues that could be explored.

Using the Exceptions in the TRIPS Agreement

The TRIPS Agreement provides some exceptions which may be used to limit the impact of the Agreement on
some of the most vulnerable actors such as small farmers. It provides, for instance, that

[t]he protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of technology,
to the mutual advantage of producers and users of technological knowledge and in a manner
conducive to social and economic welfare, and to a balance of rights and obligations.%®

It also allows members to adopt measures necessary to protect public health and nutrition, and to promote the
public interest in sectors of vital importance to their socio-economic and technological development.®? It is,
however, noteworthy that these measures must remain consistent with the general framework of the TRIPS
Agreement. This therefore implies a relatively short margin of appreciation for member states.

In the case of patents, the TRIPS Agreement gives member states the possibility to exclude from patentability
inventions to protect public order or morality, to protect human, animal or plant life or health or to avoid serious
prejudice to the environment.!00 It is usually acknowledged that these exclusions should be read narrowly.!0!

Some commentators have proposed to interpret current Indian legislation in the context of these exceptions.
It has, for instance, been argued that Section 3 of the 1970 Patents Act which restricts the patentability of a
number of inventions could be justified under Article 27.2 of the TRIPS Agreement.!02 Others have argued that
the goals of the international patents system should be broadened and should recognise that the interests of the



whole population should take precedence over commercial interests.!03

The use of the exceptions provided by the TRIPS Agreement may help making the patents regime more re-
sponsive to environmental or social issues. However, the limited scope of these exceptions does not provide
effective guidance for the development of a sui generis system.

Extension of Patents to Local Groups

Some proposals have been made to extend patent protection to persons and groups which are not in a position
to take advantage of the current system. As a broad generalisation, it may be said that these proposals do not
question the patents system itself, they only seek to broaden its purview to new actors. The rationale for doing
so is to stop ‘normal’ patentees such as multinational companies which acquire monopoly rights on inventions
realised by others.

The Proposed Biodiversity (Rights and Protection) Bill

The Biodiversity (Rights and Protection) Bill, 1998 proposes the establishment of biodiversity-related commu-
nity intellectual rights.!04 The stated premiss is that the current intellectual property system only recognises the
northern industrial model of innovation. The idea is therefore to allow intellectual property laws to ‘recognise
the more informal, communal system of innovation through which Southern farmers and indigenous commu-
nities produce, select, improve and breed a diversity of crop and livestock varieties’.105 This should be done
by recognising collective intellectual rights to local communities. This Bill thus seeks to use the same legal
constructs used to foster the development of a seed industry in a bid to exclude the current holders of monopoly
rights and by giving similar monopoly rights to local communities.

In the proposed Biodiversity Act, while local communities are granted collective intellectual property rights
to their knowledge, they share their property rights with the Central Government which is co-owner of bio-
logical resources together with the ‘people of India’.19¢ This is meant to prevent piracy of genetic material, to
strengthen the negotiating capacity of the country by having state sovereignty backed by people’s sovereignty
and to ensure just returns for allowing access to biological resources. Article 18 thus seeks to avoid direct ne-
gotiations between a major company and a local community by giving a role to the Central government in any
negotiations pertaining to the exploitation of knowledge of a biological resource.

The Kerala Tribal Intellectual Property Rights Bill

The Kerala Tribal Intellectual Property Rights Bill constitutes an attempt to grant rights specifically to indig-
enous and tribal communities in Kerala.!97 This Bill includes a number of interesting elements. It states, for
instance, that the protection of intellectual property under this act will be perpetual. This thus constitutes an
extension of usual intellectual property law which seeks to balance monopoly rights with the so-called sunset
clause whereby the rights are of limited duration. Further, Article 9 clearly states that the state level and local
bodies set up under the act to facilitate its implementation do not gain any ownership rights. This differs from
the previous proposal which grants co-ownership to the central government. The act also takes into account the
problem of the difficulty of access to national patent offices for local actors. It thus provides that intellectual
property rights can be registered with the local panchayats.

Community Patents in the Context of a Sui Generis System

Patents to communities are being proposed as a way to give local communities actual property rights over their
knowledge. In this sense, these proposals are extremely progressive. They do not, however, constitute appro-
priate models for the development of a real alternative to patents. Indeed, the two proposals reviewed seek to
extend the application of patents to new actors but do not go beyond patents. In other words, the two bills seek
to broaden the purview of patent law but do not define an alternative.

The fact that these proposals are framed as patents may indeed constitute their biggest shortcoming. Even
though community intellectual rights are meant to prevent biopiracy to afford recognition of innovation at local
levels by strengthening local communities’ rights, the fact that they seek to fight off formal breeders on a par is



probably unrealistic. Indeed, it is hardly conceivable that local communities can beat formal breeders on their
own turf. They may make some marginal gains in the short-term by obtaining property rights over their current
inventions but will most probably not be able to compete in the long term with other actors.

Biodiversity Registers

The creation of biodiversity registers has been proposed and implemented in a number of cases. The rationale
for these registers is in general to document existing knowledge to stop patent claims from being accepted in
other jurisdictions because of a lack of written description of the knowledge at stake and to levy charges on bio-
prospecting or royalties on the commercial use of the materials or knowledge. These registers have gained in
prominence in recent years because of patent applications filed abroad concerning biodiversity-related knowl-
edge coming specifically from India, such as the turmeric application referred to above.

The Pattuvam Experiment

In Kerala, one village made headlines when it organised a ceremony to signal the completion of a register
concerning all the resources found in the territory of the village. The village of Pattuvam in Kannur district is
not the only village to have undertaken the process of registering its natural resources and knowledge pertain-
ing to these resources but it has added noteworthy elements. First, while the impulse for the setting-up of the
register seems to have come mainly from a private group, the local panchayat actively supported the project.108
Second, one of the most interesting features of the Pattuvam register is that it is accompanied of a People’s
Biodiversity Declaration of Pattuvam which outlines the aims for the existence of a register in very clear
terms.!09 The Declaration first asserts that no monopoly claims on life forms will be accepted by people living
in this area. It further adds that life forms, seeds, cells, genes or properties of life forms, regardless of whether
these life forms are known to local inhabitants or not whether they are being used through direct knowledge
or not shall under no circumstances be subjected to patents or other monopoly rights. Other provisions detail,
for instance, the conditions under which experiments on life forms collected in the territory of Pattuvam can
be undertaken. The register and its accompanying declaration are thus used to assert local people’s rights over
resources found in their territory and the knowledge concerning the management of these resources.

It is noteworthy that this seems to constitute the only example of a register being accompanied by a declaration
of the people concerning the use of the register. Further, the villagers decided to keep the register secret and
to allow information sharing only in exceptional cases. The register is thus not prepared to foster the commer-
cial exploitation of local resources by others but mainly to stop others from asserting rights over prior local
knowledge.

The Centre for Ecological Sciences

The Centre for Ecological Sciences (CES) in Bangalore has been very active in discussions concerning plant
variety protection and patents. At the practical level, one of the main propositions of the CES is to establish bio-
diversity registers to document the knowledge related to the management of biological resources which reside
with India’s local communities. The registers are meant to provide information for the sustainable management
of biological resources. They are also to be used as a tool to establish claims of individuals and local com-
munities over knowledge of uses of biodiversity resources and to bring them an equitable share of the benefits
flowing from the use of such knowledge and resources. Finally, the registers constitute a tool to perpetuate and
promote the development of the practical ecological knowledge of local communities.!10

The CES seeks to produce open biodiversity registers with the idea of putting as much information as possible
in the public domain to stop others from claiming novelty on existing knowledge. It basically favours an ap-
proach which purports to make information on genetic resources widely and easily accessible and make its use
attractive to Indian and foreign enterprises.!!!

Biodiversity Registers in the Context of a Sui Generis System

Biodiversity registers constitute an excellent tool to counter unwarranted patent applications. They provide a
written support to claims that knowledge is already existing in some parts of the world and can therefore not



be patented as being ‘state-of-the-art’. They may be especially useful if the case of patent applications in the
US where novelty is judged only against published materials, when the application relates to foreign knowl-
edge.!12 Further, they can serve as an extremely useful source of knowledge for all farmers in case access is
offered to other farming communities and may contribute to revitalising the farmer’s role as a breeder.

However, in the context of the development of a sui generis system, they suffer, like community patents, from
serious shortcomings. This is again due to the fact that registers are specifically promoted to counter the threat
of patents. They constitute a defensive strategy which helps to mitigate the impacts of the international patents
system on local farmers and communities but do not constitute an alternative to patents. Some specific con-
cerns can be highlighted.

First, while registers can be very effective to counter patent claims by others on knowledge held locally, they
cannot stop the utilisation of genes from plants produced in a given village by outsiders who will then be able
to patent novel products and processes. The recent EU Directive on the legal protection of biotechnological
inventions which provides that biological material which is isolated from its natural environment or produced
by means of a technical process may be the subject of an invention even if it previously occurred in nature is
of direct relevance in this context.!13

Second, a register does not help anyone claiming rights on knowledge. Indeed, the very contrary is true. The
registers are meant to show that this knowledge is public knowledge and is therefore not patentable. Since
patents constitute the only intellectual property rights available to protect knowledge or inventions, farmers
and local communities are thereby denied any rights to their knowledge. The registers stop other people from
asserting rights over this knowledge but they are not being proposed in association with new forms of property
rights in favour of the first rights holders.!14

Third, open registers seem in some way to constitute a subsidy on laboratory research since information will be
at the disposal of all, with at most a monetary charge made for access. Current rights-holders do not have the
right to stop an unwanted transaction. Closed registers as in Pattuvam village evade this criticism since they
show clearly that the intent is to assert the rights of a local community, while not denying requests from other
similarly placed communities for access to information. Further, access to information contained in the register
is decided at the community level and not by an external body.

Finally, though this may theoretically be remedied, it is hardly conceivable that anyone will be able to survey
all patent applications throughout the world to check whether they infringe on a given register. At the same
time, even if it was possible to check all patent applications, it is highly unlikely that it will ever be possible to
challenge all the applications making unauthorised use of the registers.!!>

Benefit-Sharing

The concept of benefit-sharing is directly linked to the idea that the knowledge of farmers and local communi-
ties is not susceptible to fulfilling patenting criteria or even that it should not be included in the patent system.
Building upon these premises, a number of people have argued for a form of monetary compensation which is
offered instead of property rights. Benefit-sharing is proposed as an instrument to ward off ‘biopiracy’ which
involves absolutely no compensation or recognition of local people’s knowledge. However, benefit-sharing
constitutes an extremely narrow avenue which assumes that local people do not have intellectual property
rights over their knowledge.

At the international level, benefit-sharing has been included in the Convention on Biological Diversity. The
Committee established to draft a Biological Diversity Act has taken this up and made it into one of the major
pillars of this proposed Act. The rationale for benefit-sharing seems to be linked to the fact that the exploitation
of biological resources is becoming increasingly important. Accordingly, it is submitted that there is a necessity
to create an economic incentive for their conservation.!1® The bluntness of benefit-sharing appears clearly in
the proposed Article 18 which states that



[t]he National Authority shall in recognition of the contribution made by conservers of
biological resources, creators and holders of knowledge and information relating to the use
of biological resources allocate to such persons, such sum of money as it may deem fit.!17

There is no hint that the ‘conservers of biological resources, creators and holders of knowledge and information
relating to the use of biological resources’ may be the owners of these resources and should thus have the right
to determine whether they want to sell and at what price.

Benefit-sharing has also been strongly advocated by the Centre for Ecological Sciences (CES) and is seen as
a direct corollary of biodiversity registers.!!8 Again, benefit-sharing and biodiversity registers fall directly
within strategies which accept the current international patents system as a given and do not acknowledge that
farmers’ innovations are worthy of protection through property rights. Benefit-sharing is meant here as an at-
tempt to make the bargain offered to current rights holders slightly less bitter. In practice two main elements
are suggested. First, the CES proposes that the use of all public domain information should be acknowledged
in the patent application, including its origin and that a proof that the knowledge or material used has obtained
through prior informed consent.!!® Second, it proposes the establishment of a fund constituted, for instance,
of part of the royalties received by a given company having drawn on information contained in the register. In
cases where a single person or community is the holder of the knowledge at stake, the fund could then directly
reward them. In other cases where the source of the knowledge is not certain enough or too widespread, the
fund would be used for the general interest.

The Case of Aarogyappacha

A number of benefit-sharing experiments have already been carried out but it is worth mentioning one which
has attained prominence and has even been chosen by the Government of India as a case study on benefit-shar-
ing presented to the Secretariat of the Convention on Biological Diversity.!20 The Kani people of southern
Kerala were persuaded by some biologists they met to share with them some of their knowledge concerning a
plant called Aarogyappacha or trichopus zeylanicus travancoricus.'?! Though widely used by local people, the
plant itself seems to have been unknown to outsiders until 1987.

The Tropical Botanical Garden and Research Institute (TBGRI) is one of the largest botanical gardens in Asia.
It was set up by the Government of Kerala. It functions largely autonomously but important decisions need
to be approved by the governing body which is chaired by the Chief Minister of Kerala. TBGRI carried out
research on the plant and after identifying the active ingredients of the plant, developed a drug with anti-fatigue
properties called Jeevani. The rights to manufacture Jeevani were transferred to a private manufacturer for a
licence fee of about $24000 for 7 years and a 2% royalty on sales. TBGRI decided to give 50% of the fee and
royalty to the Kanis. This has been hailed as a model for future transactions.

The deal was well accepted by the section of the community which had had significant interactions with
TBGRI, including the people who shared the knowledge. Other segments of the Kanis are, however, opposed
to this arrangement. The Kerala Institute for Research, Training and Development of Scheduled Castes and
Scheduled Tribes (KIRTADS), a research institute under the Government of Kerala, has also opposed it vehe-
mently. KIRTADS and the other opponents feel, for instance, that overall, the Kanis have not been involved in
the negotiating process and that the benefit-sharing arrangement is a unilateral decision of TBGRI. KIRTADS
further contends that other practical arrangements should have been found. Instead of a financial transfer,
TBGRI could have imparted technical know-how to the Kanis to manufacture the drug and thereby involved
them further in the process.

Other issues of concern have also been highlighted. First, one of the most difficult issues relates to the sharing
of the proceeds to be forwarded by TBGRI. In late 1997, a trust fund was created to allow the sharing with
the Kanis. The trust resources will be used to enhance the welfare of the Kani tribe. Difficulties include, for
instance, the necessity to secure the participation of all Kanis, including the ones opposed to the deal and the
management of large amounts of cash inputs in a relatively non-monetised economy. Second, the production
and collection of the raw material has become a bone of contention because of the legal status of Kanis’ lands.
The Kanis live technically in large part in reserved forest areas and are only granted the right to dispose of
minor forest produces by the Government. Aarogyappacha does not fall into this category and is thus under the



control of the Forest Department. Since scientists believe that the active ingredients of Aarogyappacha come
out best in their natural habitat, the manufacturer has tried to collect leaves from the area through the Kanis.
The Forest Department fearing over-exploitation of the resources has not given the Kanis permission to harvest
the leaves for commercial use.

Benefit-Sharing in the Context of a Sui Generis System

Benefit-sharing constitutes one of the strategies proposed to reduce the impact of patents on farmers and local
communities. Indeed, like biodiversity registers, it has the potential to mitigate or reduce some undesirable
impacts of patents on biological resources for the holders of the resources and knowledge pertaining thereto. It
constitutes a useful strategy to eliminate biopiracy which is marked by the absence of any acknowledgement,
compensation or benefit-sharing. The Kani case shows in this respect both the positive side and the limits of
benefit-sharing. While local people are slated to benefit financially from the project, the arrangement has cre-
ated animosity between different parts of the community and the recipients do not seem to have been involved
in discussing the terms of the agreement.

More importantly, benefit-sharing seeks to offer financial compensation where there should be rights. In effect,
it legalises and legitimises the dispossession of local people’s rights over their resources and their knowledge.
To avoid biopiracy, it thus sacrifices farmers and local communities’ rights. Proponents of benefit-sharing jus-
tify benefit-sharing by emphasising the rights that are left to current rights holders. These are said to include,
for instance, the right to use in perpetuity for subsistence purposes all plant and animal material naturally pro-
duced on one’s lands.!22 While retaining the right to use resources found on one’s land is indeed fundamental,
this must be put in perspective. Benefit-sharing does not create this right which is a direct consequence of land
ownership. However, it drastically restricts farmers and local communities’ rights to their resources and in
particular denies any right over their knowledge and inventions. Overall, it is thus apparent that benefit-sharing
does not provide a model for a sui generis system.

V. Whither Plant Variety Protection?

The previous sections have shown that significant activity is taking place in India concerning the protection of
plant varieties. However, most of this practical and conceptual work focuses mainly on ways to fight the pat-
ents system and not on defining alternatives. While the legal protection of plant varieties within the context of
the TRIPS Agreement is now unavoidable, the form of this protection is not fixed. It is therefore of paramount
importance to consider which system would be most appropriate in India and the many countries which are in
a comparable situation. This section first highlights some of the problems identified with current and proposed
systems of plant variety protection. It then focuses on delimiting some of the principles that should guide the
establishment of a sui generis regime.

Shortcomings of Existing and Proposed Plant Variety Protection
Regimes

The previous sections have identified a number of issues of concerns concerning the introduction of patents or
PBRs on plant varieties and most of the systems currently proposed in India. This section brings these various
elements together.

Conceptual Weaknesses of Patents and PBRs in Agriculture

As noted, PBRs have become substantially akin to weakened patents in the 1991 version of the UPOV
Convention. Though this section focuses on patents, most of the conclusions also apply to PBRs.



The patents system seems first to be inherently incapable of protecting local people’s intellectual property.123
This is due to the fact that while local people can restrict access to knowledge they hold, for instance, by keep-
ing closed registers, nobody has the capacity to stop outsiders from extracting genes from a particular plant and
use a given property of the plant.

At the level of benefit-sharing, insurmountable problems arise concerning the source of the materials used. The
problem occurs because most communities, countries and regions around the world depend to a large extent
on germplasm from other areas for some of their main food staples. Since it is not possible to trace back all the
germplasm to its very first location given that in many cases centuries have passed since the first transfers took
place, it is questionable whether one community has more rights than another on any plant that is part of their
everyday diet for instance. In any case, the source of germplasm should not be traced to countries but to the
actors who actually tend to these resources.!24

The exclusion of patents in agriculture has traditionally been premissed inter alia on elements of public moral-
ity, the need to foster innovations at all levels from the smallest farmer to multinational companies and the need
to keep sectors dealing with the most basic needs of humankind such as food and health outside the purview
of patents so as to avoid the over-commercialisation of these sectors. Patents in agriculture lead to the rejec-
tion of these various arguments even though most people would probably agree that they remain valid today,
especially in countries whose economies are based on agriculture.

In themselves, patents on plant varieties are like any other patent. However, the agricultural sector differs from
other sectors of the economy. Not only does it provide for one of our most basic daily needs but millions of
people in India still rely mainly on food grown by themselves and not on the local market. In this situation,
it is impossible to presume that all actors who engage in agriculture are only involved because they seek to
make a business out of it. In most rural communities, agricultural work and social life are closely linked. The
assumption that each and every farmer only seeks to improve its varieties for a monetary gain is thus flawed,
as illustrated, for instance, by the case of the Save the Seeds Movement.

Patents are also incapable of apportioning benefits in a manner which fits the realities of the agricultural sector.
The granting of a patent implies by definition that the patentee derives all the benefits associated with the inven-
tion. Several problems arise from this first-claim-win-all system. First, at the local level, similar or close variet-
ies may have been developed in different areas or countries by different communities and the patent system is
by definition incapable of assigning rights to a diverse range of actors. Second, the fact that the first claimant
gets all the benefits implies a race to the finish between different innovators. If assigning patents to local com-
munities may help them get a few patents on inventions just recorded, they will never be able to compete in the
longer term with large research institutions or commercial firms. In other words, if farmers must compete with
large companies to secure patents, they are bound to lose out.

The patents system has an extremely undesirable side-effect in the context of the protection of plant varieties
insofar as it implies that all knowledge which is not patented is in the public domain and thus freely available.
Any knowledge which cannot be protected by patents because it is not state-of-the-art is thus deprived of any
legal protection. This is very unfortunate because it gives the impression that the work of the managers of bio-
diversity is deprived of value while the work carried out in laboratories is the only one which adds value to the
final product. Within the patent system, farmers and other local actors contribute to the research effort of others
without being attributed any right to their work.125

The identity of the patentee constitutes another problem in the case of agriculture. Some commentators have
suggested that patents could be granted to groups such as local communities while it has even been proposed
in Kerala that patents could be attributed to a governmental body which would administer patents on behalf
of tribal communities. In itself, the extension of patents to communities organised as legal entities should not
pose significant problems. However, problems arise because of the nature of the work which is rewarded here.
In rural communities, it is often extremely difficult to allot the contributions of different individuals in a given
invention. Even when one individual may have clearly made a much more significant contribution than other
members, the overall result may still be the fruit of collaborative work among various people. All individuals
may agree in some cases to the assignment of rights to a community but a great number of cases cannot be
solved in this manner. Indeed, in many cases, assigning the rights to a given panchayat for instance and give



them all the rights concerning an invention may imply a denial of the contribution of other communities or
the fact that different communities elsewhere evolved similar techniques or inventions. Overall, the problem
relates in large part to the conception of patents as monopoly rights.

Finally, it is necessary to recall that intellectual property in general is not known to foster conservation of bio-
logical diversity or promote its sustainable use.!2¢ The introduction of patents in agriculture has, like the green
revolution, the potential to foster the development of higher yielding varieties but these will also be associated
with significant environmental costs.

This series of concern implies the need for an alternative strategy. In terms of TRIPS law, the main strategy to
adopt is to define a sui generis as allowed under Article 27.

Conceptual Weaknesses of Other Proposals

The analysis of the various proposals to fight patents was shown in previous sections to be deficient in a num-
ber of ways.!27 First, the use of the generic and specific exceptions provided by the TRIPS Agreement, not
including the sui generis option, give member states only very limited choices to adapt patents to domestic
conditions.

Second, proposals to introduce community patents as an alternative to ‘normal’ patents constitute a way to
make the patents system more responsive to the existence of different classes of inventors but do not contribute
to the definition of a sui generis regime. Even though community patents seek to strengthen local communities’
rights, they may be self-defeating because of the way in which the patents system rewards invention. Indeed, it
is only state-of-the-art which can be patented and only by a single inventor who derives all the benefits of the
invention. This is by definition not favourable to local communities and subsistence farmers.

Third, the creation of biodiversity registers, while constituting a useful tool to ward off unwarranted patent
applications, does not contribute to the development of a sui generis system. This is due to the fact that they
are mostly useful as a defensive strategy within the patents system. Further, though they may stop patents on
a local plant variety, they cannot stop the appropriation of the genetic information relating to a given variety
and the subsequent patenting of this knowledge. Biodiversity registers also fail to provide an avenue for the
establishment of local people’s rights over their varieties.

Fourth, benefit sharing has also the potential to mitigate some of the negative impacts of patents on farmers and
local communities. However, it focuses on monetary compensation and not on the definition of property rights
for all breeders and in this sense fails to constitute a model for the development of a sui generis system.

In sum, none of the current proposals constitute a model for the development of a sui generis system in the
context of Article 27.3.b of the TRIPS Agreement.

Towards a Sui Generis System

An Alternative Property Rights System

Previous sections have shown that the introduction of patents or PBRs in countries like India is likely to have
negative impacts for small subsistence farmers and sustainable agriculture generally. The alternative offered
by the TRIPS Agreement in the form of a sui generis system of protection for plant varieties is thus of prime
importance and should be used to its full extent.

Article 27.3.b authorises member states to choose between patents and an alternative system. This liberty has
not been fully used by member states until now. Further, in the case of India, non-governmental actors have
also refrained from taking up the challenge of devising an alternative regime. In both cases, this is partly due
to lack of time since the signing of the TRIPS Agreement, the intricacies of the agreement in general and the



pressure to recognise UPOV as the only alternative to patents.

The fact that hardly any country has developed an alternative to patents and PBRs does not mean that the provi-
sion is unnecessary. Rather, the introduction of plant variety protection in countries which did not provide any
protection is extremely demanding in itself and has the potential to be of major political significance, whether
in the forms of patents, PBRs or a sui generis regime. Indeed, in India, no government has yet attempted to in-
troduce the plant variety protection bill to Parliament even though implementation is due by 1 January 2000.

Basic Elements of a Sui Generis System

Aims of the Regime

The broadest goal of a sui generis regime should be to promote the sustainable management of biological
resources. To achieve this, a number of elements are required. First, the regime should aim at protecting not
only the interests of corporate biotechnology firms and seed companies as is the case with PBRs but also
the interests of farmers who are among the major seed producers in India.!?8 In a way, the regime may be
construed as implying the twin recognition of commercial breeders’ rights and farmers’ rights,!2? something
which was proposed at the international level a decade ago but whose concretisation is still being discussed.!30
Concerning farmers, the aim should be among other to protect farmers’ current techniques or varieties and also
to allow them to derive benefits from any improvements they will carry out without being stopped by patents.
The protection of current knowledge and incremental innovation which does not qualify as state-of-the-art is in
direct opposition to the patents system and must thus be considered in an alternative forum.!3!

A Form of Property Rights

The TRIPS Agreement sets out clearly that member states must protect plant varieties either through patents or
an alternative system. The first characteristic of an alternative regime should thus be to place itself outside the
patents regime. Indeed, the alternative offered in the Agreement can only be meaningful if it is substantively
different from patents.

TRIPS requirements imply that plant varieties must be covered by a system of property rights which apportion
in a clear and predictable way the rights and duties of the different interested actors. It is significant that a sui
generis system will by definition establish intellectual property rights. This does not imply any relationship to
patents or other TRIPS rights but only reflects the fact that the protection envisaged concerns knowledge.

The obligation to impose property rights on plant varieties may seem insignificant but must be understood in
a longer term context. Traditionally, plant varieties and germplasm have been held to be part of the common
heritage of humankind and thus freely available to all. This was, for instance, reflected in the fact that the seed
banks of the International Agricultural Research Centres were opened to anyone and it is out of these resources
that the rice varieties of the ‘green revolution’ were engineered. The TRIPS Agreement is now forcing coun-
tries to introduce property rights in this field. Similarly, at the international level, negotiations for the revision
of the International Undertaking on Plant Genetic Resources are likely to lead to the formulation of property
rights and the complete abandon of the principle of common heritage which constituted the backbone of the
original resolution. The necessity to introduce property rights thus constitutes a significant step in the develop-
ment of policies which restrict the flow of information.

The diminution of free flows of knowledge may justifiably be seen as negative but in a world where substan-
tial biopiracy has and is taking place, it is quite possible that defining property rights may constitute the best
route towards eliminating such practices, provided that appropriate legal strategies are used. Another reason
for the need to define property rights is apparent at the local level. The breakdown of existing social and legal
institutions, such as common property systems, in recent decades has often left a vacuum which can easily be
exploited by outsiders, while in other cases, existing systems may not be designed to confront outsiders or their
legal systems.




A Non-Monopoly Right

Another characteristic of sui generis rights should be to be framed as non-monopoly rights. This implies that
while commercial breeders can have rights to market their varieties, farmer breeders can at the same time have
the right to use their own varieties, exchange them and sell them at least in their localities. In this framework,
different systems cohabit more or less cooperatively.

The non-monopoly option constitutes one of the avenues to avoid endless struggles between different actors
claiming similar rights. Thus, in the case of neem or turmeric whose various uses are so widespread throughout
the country that no single community could claim them as their own, patents cannot help. The only form of
monopoly right which would be relevant here is permanent sovereignty over natural resources. However, while
this may strengthen India’s position in the international arena, it does nothing for everyday users and actual
Innovators.

The Commercialisation Aspect

Another fundamental characteristic of the sui generis system is that it should not imply that all actors want to
commercialise their knowledge. Indeed, one of the major shortcomings of the patent system is the assumption
that the only incentive for innovation is the possibility to commercialise the invention and receive monetary
returns. Taking the example of local farmers, while some may try to take advantage of the possibility to com-
mercialise their knowledge, others may not be interested in this possibility.

The sui generis regime could provide a system for people who wish to commercialise their knowledge. It could
guarantee a niche to small-scale industry while allowing the concurrent development of a large-scale industry.
This may constitute a way to allow the two to cohabit in the economy and implies no more than to request
large-scale industries to refrain from interfering in village-based industries.

Overall, the sui generis system should not seek to prohibit trade or commercialisation but mainly allow a vari-
ety of actors to participate in it.

An ‘Effective’ Regime

The fact that Article 27.3 requires the sui generis system to be ‘effective’ has attracted significant attention. As
noted, some commentators have argued that, in the TRIPS context, the term effective is used in the context of
the enforcement of intellectual property rights.!32 It has also been submitted that the only existing effective
sui generis system is the UPOV system. This view cannot be accepted because, even UPOV 1978 which still
contains a number of exceptions to the rights of commercial breeders is premised on a conceptual framework
which is fundamentally similar to patents. In other words, UPOV is not an alternative regime.

Further, the ‘effectiveness’ of the sui generis system cannot be looked at in isolation. Indeed, the Convention
on Biodiversity (CBD) is, for instance, directly relevant and cannot be ignored in the development of a prop-
erty rights system for plant varieties. The CBD certainly constitutes in some areas a lex specialis which should
prevail over the TRIPS Agreement in case of conflict. Further, since most TRIPS members have also ratified
the CBD, there is a need to harmonise the two regimes. It is clear that the two regimes are based on different
conceptual premises and were negotiated independently. However, the CBD does acknowledge the potential
impacts of intellectual property rights on biodiversity management. It even gives specific guidance to member
states in this regard by stating that they should ensure that such intellectual property rights are supportive of
and do not run counter to the objectives of the Convention.!33 The Convention should therefore be taken into
account while delineating an alternative to patents. Of particular relevance in this context is Article 1 stating
that the aims of the Convention are the conservation and sustainable use of biological diversity.

To sum up, an effective system is one which defines property rights which take into account the needs of all
actors involved in the management of plant varieties and one which seeks to harmonise the various relevant
international instruments.



VI. Conclusion

This article has focused on the implications of the ratification of the TRIPS Agreement for India in the specific
case of plant varieties. While the focus has been on India, the findings are relevant to a large number of de-
veloping countries, in particular all the countries where a majority of the population works in the agricultural
sector.

The case has been made for the development of a sui generis regime in India, and in other similarly placed
developing countries. While a regime based on completely free flows of knowledge would probably be most
desirable in theory, the introduction of property rights on plant varieties is now a legal requirement. The adop-
tion of a sui generis system which effectively seeks to reward the contribution of all actors involved in the
management of plant varieties and which seeks to foster their sustainable management is of great importance
at this juncture. It probably constitutes one of the only avenues open to WTO member states to foster the twin
recognition of breeders’ and farmers’ rights while taking measures against biopiracy.

Article 27.3.b of the TRIPS Agreement, which authorises countries to choose between patents and a sui generis
system, is to be reviewed in late 1999. This revision should be postponed for several reasons. First, and most
importantly, this study has shown that this provision should be retained. Second, hardly any country has had a
chance to put in place a sui generis legislation until now and it is noteworthy that developing countries are not
supposed to introduce any form of protection before 1 January 2000. Third, since developed countries’ laws or
the UPOV Convention do not constitute directly applicable models for most developing countries, significant
original work will have to be carried out before sui generis legislations responsive to the local concerns and
needs of each country can be drafted and implemented.
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