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ACT:

Coal M nes (Nationalisation) Anendnent Act, 67 of 1976-
Legi sl ative conpetence of the Par | i ament to enact
Nati onal i sati on Arendnent Act-Wether the Amending Act s
violative of the provisions of Articles 14, 19(1)(f),
19(1)(g) and 31 of the Constitution of India-Applicability
of the Act to |eases of conposite nmines in which there are
alternate seans of coal and fire clay.

HEADNOTE:

Article 246(1) of the Constitution of India confers
upon the Parlianent, notw thstanding anything contained in
clauses 2 and 3 of that Article, the exclusive power to make
laws with respect to any of the matters enunmerated in List I
of the Seventh Schedule, called the Union List, Oause 2 of
Article 246 deals with the power of the Parliament and the
State Legislatures to nake |laws with respect to any of the
matters enunerated in the Concurrent List, while clause 3
deals with the power of the State Legislatures to nake | aws
with respect to any of the matters enunerated in the State
Li st.

Entry 23 List Il, Schedule VIl of the Constitution read
with Article 246(3) confers |legislative power on the State
Legi sl atures in respect of "Regulation of nmines and minera
devel opnent" but that power is "subject to the provisions of
List I wth respect to regulation and devel opnent under the
control of the Union". Entry 54 List | enables Parlianent to
acquire legislative power in respect of "Regulation of mines
and m neral devel opnent to the extent to which such
regul ati on and devel opnent under the control of the Union is
declared by Parliament by law to be expedient in the public
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interest". Entry 24 List |1l relates to "Industries subject
to the provisions of entries 7 and 52 of List |". Entry 7
List I, relates to Industries declared by Parlianent by |aw
to be necessary for the purpose of defence or for the
prosecution of war. Entry 52, List I, enables Parlianment to
acquire legislative power in respect of "Industries, the
control of which by the Union is declared by Parlianent by
law to be expedient in the public interest".
Pursuant to these powers the Parlianment enacted the
I ndustries (Devel opnent & Regulation) Act, 65 of 1951, the
M nes Act 35 of 1952, the M nes and M nerals (Regul ati on and
Devel opnent) Act 67 of 1957, the Coking Coal M nes
(Enmergency Provisions) Act, 64 of 1971, the Coking Coa
M nes (Nationalisation) Act, 36 of 1972, the Coking Coa
M nes (Nationalisation) Anendrment Act, 56 of 1972, the Coa
M nes (Taking over of Managenent) Act, 15 of 1973 and the
Coal M nes (Nationalisation) Act 26 of 1973. Thereafter the
Coal Mnes (Nationalisation) Arendnent Act 67 of 1976 was
passed, the objects and reasons being:
1043
"After the nationalisation of coal mnes, a nunber
of per sons hol di ng coal m ni ng | eases
unaut hori sedly started mining of coal in the nost
reckl ess and unscientific nmanner without regard to
consi derations of conservation, safety and welfare
of workers. Not only were they resorting to
sl aughter 'm ning by superficial wor Ki ng of
out crops ' and thereby destroying a valuable
nati onal asset and creating problens of water-
logging fires, etc. for the future devel opment of
the deeper deposits, their unsafe working also
caused serious and fatal accidents. They were
maki ng larger profits by paying very |ow wages,
and by not providing any safety and welfare
nmeasur es. Thefts of coal from adjacent
nationalised mnes were also reported after the
conmmencenent  of these unauthorised operations
whi ch had shown an increasing trend of |ate. Areas
where illegal and wunauthorised operations were
carried on, were W thout any —assessment of
reserves in regard to quality and quantity of coa
which could be nmade available after detailed
expl orati on work was undertaken and results
analysed. No scientific exploitation of these
deposits could be undertaken in-the nationalised
sector without these details. It was, therefore,
considered that it would not be appropriate either
to nationalise these unauthorisedly worked nines
after taking them over under the Coal =~ M nes
(Taki ng over of Managenent) Act, 1973 or to get
the concerned mning | eases prematurely terni nated
and regranted to Covernment Companies under the
M ning and Mnerals (Regulation and Devel opnent)
Act, 1957. In view of the policy followed by the
Central Governnment that the Coal Industry is to be
in the nationalised sector, it was decided that
the Coal M nes Nationalisation Act, 1973 shoul d be
enacted to provide for term nation of al
privately held coal |eases except those held by
privately owned steel companies, so that it may be
possible for the Central Governnent, Governnent
Conpany or Corporation to take mning | eases where
necessary, after necessary exploration has been
made as to the extent of the deposits of coa
etc."”
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The petitioners who were the |essees of coal mnes by
the State Governnment, being aggrieved by the provisions of
the Amendment Act 67 of 1976, challenged the conpetence of
Parliament to enact the Anendrment Act and also the validity
of the Act and cont ended:

(a) Laws made in the exercise of power conferred by
Entry 54 nust stand the test of public interest because the
very reason for the Parlianment acquiring power under that
entry is that it is in public interest that the regulation
of mnes and minerals should be wunder the control of the
Union. In other words, Entry 54 confers a | egislative power
which is purposive, that is to say, any law nmade in the
exercise of the power under Entry 54 nust be designed to
secure the regulation and developnent of <coal mnmnes in
public interest or else it nmust fail. The Nationalisation
Amendnment Act is not- such a  |law which Parlianment can pass
under Entry 54 because, that Act not only termnates al
| eases but it destroys the contracts of service of thousands
of worknen, and indeed it destroys all other contracts and
all securities for noneys lent without even so much as
maki ng a —provision for priorities for the paynent of debts.
Since the Nationalisation Anendnent Act terminates al
| eases, it is a conplete negation of the integrated scheme
of taking over the  managenent of mnes, acquisition of the
rights of |ease-holders and the running of the m nes.

(b) The word 'Regulation’ in Entry 54 does not include

"Prohibition’. ’'Regulation” should not also be confused with
the expression 'Restrictions’ occur-
1044

ring in Article 19(2) to (6) of the Constitution. In the
very nature of things, there cannot be a power to prohibit
the regulation and devel opment of nines ~and mninerals’.
Section 3(4) inserted by the Nationalisation Anendnment Act
i mposes no obligation on the Central Government or any ot her
authority to obtain a mining lease and work the m nes, the
| eases in respect of which stand term nated under the Act.
The words "it shall be lawful" for the Central Government to
obtain a | ease are words of discretionary power which create
no obligation. They only enable the Central Government to
obtain a |ease, making sonething legal and possible for
whi ch there would otherw se be no right or authority to do.
Section 3(4) does not confer a power coupled with a duty; it
nerely confers a faculty or power. No Court can by a Wit of
Mandanus or otherwi se conpel the Central Governnent to
obtain a |l ease of a coal nmine and to run it-under any of the
provi sions of the Nationalisation Arendnent Act.

(c) Where the Legislative power is distributed anong
different |egislative bodies, the Legislature nay transgress
its legislative power either directly or manifestly, or
covertly or indirectly. In the instant case, the exercise of
power by the Parlianent 1is colourable because although in
passing the Nationalisation Arendnent Act it purported to
act within the limts of its |legislative power, in substance
and in reality it transgressed that power, the transgression
being veiled by what appears on proper exam nation to be a
nere pretence or disguise.

(d) In order to tear off the veil or disguise and in
order to get at the substance of the |aw behind the form
the Court nust exanmine the effect of the |legislation and
take into consideration its object, purpose and design
Where the legislative entry is purposive, like Entry 54 of
the Union List, it is the object or purpose of the
| egi sl ation which requires consideration. The purpose for
which the Parliament is permtted to acquire |legislative
power of Regulation and Devel opnent of mines nust dictate
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the nature of |aw made in the exercise of that power because
public interest denmands that power. Under the provisions of
the Nationalisation Amendment Act, not only is there no
obligation on the Central Governnment to run a mine, but
there is no obligation inposed upon it even to carry out
prospecting or investigation in order to decide whether a
particular mne should be worked at all. Section 3(4) nerely
aut horises the Central Gover nnent to apply for "a
prospecting licence or a nmining lease in respect of the
whol e or part of the | and covered by the m ning | ease which

stands determ ned". A close exam nation of the Act thus
di scl oses that far from providing for regulation and
devel opnent of <coal mines, it totally prohibits all mning

activity even if the State CGovernment wants to run a mne
It does not inpose prohibition as a step towards running the
nm nes since there is neither any obligation to carry out the
prospecting or investigation nor to run the nines.

(e) The Nationalisation Arendnent Act runs directly
counter to the whol e policy of the Coal M nes
(Nationalisation) Act of 1973, to acquire and run the m nes.
The Parent Act becones a dead letter in regard to several of
its provisions as a result of the Amendnent Act. It only
adopts a colourable device to amend the Nationalisation Act
while conpletely negativing it in fact. The Act therefore
| acks | egislative conpetence and is, in the sense indicated,
a col ourabl e piece of |egislation
1045

(f) Article 31(A)(1)(e) only lifts a restriction on the
| egi sl ative conpetence in so far as violation of fundanenta
rights is concerned. The npbst benign nptive cannot make a
law valid if the |legislative conpetence is |acking.

(g) Under Article 31(1) of the Constitution, no person
can be deprived of his property wthout the authority of
law. Article 31A(1) which exenpts the laws nentioned in
clauses (a) to (e) frominvalidity under Articles 14, 19 and
31 does not dispense with the necessity of the authority of
law for depriving a person of  his property, because the
openi ng words of Article 31A(1) are "....... no |aw
providing for ....... " matters nmentioned in clauses/(a) to
(e) shall be deened to be void as offending Articles 14, 19
and 31.

(h) The Nati onal i sation Anendnment —Act confers no
authority to termnate a conposite |ease for mning coal and
fire-clay. The right to mne fire-clay is given to the
petitioner by law and it can only be taken away by | aw.

(i) Though the Nationalisation Amendrment Act does not
interms prohibit the petitioner frommning fireclay, the
effect of the law, in a practical business 'sense, is to
prohibit the petitioner frommning fireclay and, therefore,
the position is the sane as though the Act had enacted the
prohibition in express terns. The Court rmust |ook at the
direct inmpact of the Ilaw on the right of the party, and if
that inpact prohibits him fromexercising his right, the
fact that there is no express prohibitionin the Act is
i mmat eri al

(j) The Nationalisation Arendnent Act by making it
puni shable, to nmine coal, in substance and in a practica
busi ness sense, prohibits the petitioner from nmining
fireclay. For this prohibition the Armendnent Act does not
provide, and therefore, there is no authority of law for it.
Coal and fireclay are two distinct mnerals as shown by
Schedule Il to the Mnes and Mnerals (Regulation and
Devel opnent) Act, 67 of 1957 wherein item 1l is coal and item
15 is fireclay. The dictionary neanings of coal and fireclay
al so show that they are two distinct mnerals.
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(k) The Nationalisation Anendrment Act affects, in
substance, two kinds of transfers: the transfer of the
| ease-hold interests of the | essees in favour of the |essor
nanmely the State; and the transfer of the nining business of
the |l essees in favour of the Central Government. Since these
transfers amount to acquisition wthin the nmeaning of
Article 31(2), the Act is open to challenge under Articles
14, 19(1)(g) and 31 of the Constitution.

(1) The Nationalisation Amendment Act is open to
chal |l enge under Article 14 because |essees who fall within
that Act are patently discrimnated against in conparison
with | essees of other mnes, both coking and non-coki ng, who
were paid conpensation when their property was taken over
first for nanagenent under . the Managenent Acts and then
under the Nationalisation Acts.

(m The Nationalisation Arendnent Act is open chall enge
under Article 19(1)(g) because the prohibition against
| essees from carrying on their business and the transfer of
their business, in substance, to the Central Government or a
Conpany i's —an unreasonable restriction on the right of the
| essees to_  hold their |ease-hold property and to carry on
their business of mining.

(n) The Act is open to challenge wunder Article 31
because no provision is nade for the paynent of any anpunt
what soever to the /|l essees whose mning business is taken
over under the Act. 'No public purpose i's involved either in
t he
1046
term nation of the |lessees’ interest or in the acquisition
of their Dbusiness. Expropriation wthout payment of any
amount requires a very heavy public purpose.

(0) Since no provision whatsoever is nade for the
paynment of any amobunt to the |essees whose |eases are
ternminated, the Nationalisation Anendnent Act is not a ’'Law
within the neaning of Article 31(2) and therefore Article
19(1)(f) is attracted.

(p) The Act is not saved fromthe chall enge of 'Articles
14, 19 and 31 by Article 31A (1) (e) because that Article
provi des for ext i ngui shnment which does not ~ amobunt to
acquisition by the State. |If extinguishnent —amounting to
acquisition was intended to be saved under Article 31A(1)
(e), the subject matter dealt with by clause (e) woul d have
been included in clause (a) of that Article.

Dismissing all the Wit Petitions except Wit Petitions
Nos. 111, 178, 220, 221, 257, 352, 600 & 1130-1134/77 which
are allowed in part, the Court,

N

HELD : (1) The provisions of the Arendnent Act 67 of
1976 are not a nmere facade for termnating mningleases
without any obligation in the matter of regul ation of mnes
and mneral devel opnent. [1071H, 1072A]

Gating that Entry 54, List | is purposive since it
qualifies the power to pass a law relating to "Regul ation of
M nes and M neral Developnment” by the addition of a
restrictive clause, "to the extent to which such regul ation
and devel opment under the control of the Union is declared
by Parlianent by law to be expedient in the public
interest", the provisions of the Nationalisation Anendnent
Act show that they are designed to serve progressively the
purpose of Entry 54. [1972 A-B]

The Coal Mnes (Nationalisation) Act was passed in
order to provide for the acquisition and transfer of the
right, title and interest of the owners in respect of the
Coal nmines specified in the Schedule to that Act. This was
done with a view to re-organising and reconstructing such
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coal mnes so as to ensure the rational, co-ordinated and
scientific devel opnment and utilisation of coal resources
consistent with the growing requirenments of the country. The
hi gh purpose of that Act was to ensure that the ownership
and control of such resources are vested in the State and
thereby so distributed as best to subserve the conmon good.
[ 1072 D F]

The several provisions of the Nationalisation Arendnent
Act, are, (1) by section 3(3) (a) of the Coal Mnes
(Nationalisation) Act, 1973 which was introduced by the
Nati onal i sati on Arendnent Act, no person other than those
mentioned in clauses (i) to (iii) can carry on coal m ning
operations after April 29, 1976, being the date on which
section 3 of the Nationalisation Arendnent Act canme into
force; (2) by section 3 (3) (b) all mining | eases and sub-
| eases stood termnated except those granted before Apri
29, 1976 in favour of the Central Governnment, a CGovernnent
conpany or. corporation owned,  managed or controlled by the
Central Government;  (3) section 3(3) (c) prohibits the
granting of~ a | ease for winning or mning coal in favour of
any person_other than the Governnent, a CGovernment conpany
or a corporation of the above description provided that a
sub-1 ease could be granted” by these authorities to any
person if the two ~conditions nentioned in the proviso are
satisfied; and (4) when a mning |ease stands term nated

under section 3(3), "it shal

1047

be lawful™ for the Central Government or the Governnent
conpany or the corporation owed or controlled by the
Central Covernment to obtain a prospecting licence or a

mning lease in respect  of the whole or part of the |and
covered by the mining | ease which stands term nated. Section
4 of the Nationalisation Amendnment Act introduced an
addi ti onal penal provision in the parent-Act. The provisions
of Ss. 3 and 4 are not a direct negation of the principles
of the parent Act and they do not" destroy the integra
schene of taking over the nmanagement of mnes, of acquiring
the rights of |ease-holders and continuing to run the mnes.
On the contrary, the Nationalisation Anendnment Act s
mani festly in furtherance of the object of nationalisation
mentioned in the preanble to the parent Act and effectuates
the purpose nentioned in sections 3(1) and 3(2) of that Act
by the addition of a new sub-section, sub-section (3), which
termnates all coal mning |eases and sub-|leases except
those referred in sub-section (3) (b). The circunstance that
the marginal note to section 3 and the title of Chapter |
of the Nati onal i sation Act are not amended by the
Nati onal i sati on Amendment Act, despite the addition of a new
sub-section, is of little or no consequence. . That / sub-
section is a logical extension of the schene envisaged by
the original sub-sections (1) and (2) of section 3. [1073 C
H, 1074A- B]

2. Besides, marginal notes to the sections of a statute
and the titles of its chapters cannot take away the effect
of the, provisions contained in the Act so as to render
those provisions legislatively inconpetent, if they are
otherwi se within the conpetence of the legislature to enact.
One nust principally have regard to the object of an Act in
order to find out whether the exercise of the |egislative
power is purposive, unless, of course, the provisions of the
Act show that the avowed or intended objects is a nere
pretence for covering a veiled transgression committed by
the legislative wupon its own powers. \Wether a particular
object can be successfully achieved by an Act, is largely a
matter of legislative policy. [1074 B-D
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3. The Nationalisation Arendnent Act needs no preanbl e,
especially when it is backed up by a statement of objects
and reasons. Cenerally, an amendnent Act is passed in order
to advance the purpose of the parent Act as reflected in the
preamble to that Act. Acquisition of coal mnes, is not an
end initself but is only a neans to an end. The fundanenta
obj ect of the Nationalisation Act as al so of the
Nati onal i sati on Arendnent Act is to bring into existence a
state of affairs which wll be congenial for regulating
m nes and for mneral developnent. |In regard to the
schedul ed m nes, that purpose was achieved by the means of
acquisition. In regard to mines which were not included in
the Schedul e, the sane purpose was achi eved by termnation
of leases and sub-leases and by taking over the right to
work the mines. Ternination of |eases, vesting of |ease-hold
properties in the State Governnents and the grant of |eases
to the Central Governnent or Governnent Conpanies are
together the neans conceived in order to achieve the object
of nationalisation of one of the vital material resources of
the community. [1074 DG

4. Section 18 of the M nes and M neral (Regulation and
Devel opnent) Act 67, 1957 contains a statutory behest and
projects a purposive legislative policy. The |later Acts on
the subject of regulation of mnes and m neral devel opnent
are linked up with the policy enunciated in section 18.
Therefore, nothing contained in the | ater anal ogous Acts can
be construed as in derogation of the principle enunciated in
section 18 of the Mnes and Mnerals (Regulation and
Devel opnent) Act, 67 of 1957, which provides that it shal
be the duty of the
1048
Central Governnent to take all such steps as my be
necessary for the conservation and devel opnent of m nerals
in India. Therefore, even in regard to matters falling under
the Nationalisation Amendnent Act which term nates existing
| eases and makes it lawful for the Central Government to
obtain fresh | eases, the obligation of section 18 of the Act
of 1957 will continue to apply iniits full rigour. [1074 G
H, 1075 A-B]

5. Entry 54 refers to two things : (1) regulation of
m nes and (2) mineral developnent. It is true that the Entry
i s purposive, since the exercise of the power under Entry 54
has to be guided and governed by public interest. But
neither the power to regulate mnes nor the power to ensure
m neral devel opnent postulates that no sooner is a mning
| ease terminated by the force of the statute, then the
Central Covernment nust begin to work the mine of which the
|l ease is term nated. It is possible that after. the
National i sati on Amendnment Act came into force, there was a
hi atus between the termnation of existing |eases and the
granting of fresh ones. But, the Nationalisation Arendnent
Act does not provide that any kind of type of mine shall not
be devel oped or worked. Conservation, prospecting and
i nvestigation, devel opnental steps and finally scientific
exploitation of the mnes and mnerals, is the process
envisaged by the Nationalisation Anendnent Act. It is
undeni abl e that conservation of ninerals, which is brought
about by the term nation of existing |eases and subl eases,
is vital for the developnent of nmines. A phased and graded
programe of conservation is in the ultimte analysis one of
the nost satisfactory and effective nmeans for the regul ation
of mines and the devel opnent of minerals. [1075 D-Q

6. The Nationalisation Armendment Act is not destructive
of the provisions of the Parent Act. The destruction which
the Nationalisation Amendnent Act brings about is of the
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| ease or the sub-lease and not of its subject nmatter,

nanely, the mne itself. In termnating the | ease of a house
one does not destroy the house itself. It may be arguable
that prohibiting the use of the house for any purpose
what soever may, for ©practical purposes, anount to the
destruction of the house itself. The Nationalisation
Amendrent  Act neither contains provisions directed at

prohi biting the working of mnes, the |eases in respect of

which are termnated. A sinple provision for granting sub-
| eases shows that the object of the Nationalisation

Amendnent Act is to ensure that no mine wll lie idle or
unexpl ored. Interregnuns can usefully be wutilised for
prospecting and i nvestigation. They do not lead to

destruction of mines. In fact, it is just as well that the
Amendnent Act does not- require the new | eases to undertake
an adventure, reckless and thoughtless, which goes by the
nane of ’'scratching of ~mnes; which ultimately results in
the sl aughtering of mines. [1075H, 1976A- D

Nat ur al resour ces, however, | ar ge are not
i nexhaust'i bl'e, which nekes it inperative to conserve them
Wthout a w se and planned conservation of such resources,
there can neither be a systematic regulation of mnes nor a
scientific devel opnent of mnerals. The inportance of
conservation of natural resources in any schene of
regul ati on and devel opnent of such resources can be seen
fromthe fact that the Parlianent had to pass in August 1974
an Act called the Coal M nes (Conservation and Devel opnent)
Act, 28 of 1974, 'in order, principally, to provide for the
conservation of coal and devel opnent of coal nines, Section
4(1) of that Act enables the Central Governnent, for the
pur pose of conservation of coal and for the developnent of
coal mnes, to exercise such powers and take or cause to be
taken such neasures as it nmay be necessary or proper or as
may be prescribed. By section 5(1), a duty is cast on the
1049
owners of coal mines to take such steps as may be necessary
to ensure the conservation of coal and devel opnent of the
coal mnes owned by them Measures taken for judicious
preservation and distribution of natural resources nay
i nvol ve restrictions on their use and even prohibition, upto
a degree, of the unplanned working of the repositories of
such resources. [1076 D-F, 1077 B]

Attorney-General for Ontario v. Attorney-General for
Canada [1896] A. C. 348, 363; Municipal Corporation of City
of Toronto v. Virgo [1896] A.C. 88 explained and referred
to.

7. Section 3(4) of +the Act wuses an enabling or
perm ssive expression in order that regul ation of mnes and
m neral development nmay be ensured after a  scientific
prospecting, investigation and planning. It is doubtless
that, in the language of Lord Cairns in Julius<(1880) 5
Appeal Cases 214, 222, there is something in the nature of
the things which the Nationalisation Arendnment Act enpowers
to be done, something in the object for which it is to be
done and sonething in the conditions under which it is to be
done which couples the power conferred by the Act with a
duty, the duty being not to act in haste but with reasonabl e
pronptitude depending upon the nature of the probl em under
i nvestigation. An obligation to act does not cease to be so
nmerely because there is no obligation to act in an ad-hoc or
i mpronptu manner. It is in the context of a congloneration
of these diverse considerations that one nust appreciate
why, in section 3(4) which was i ntroduced by t he
Nati onal i sati on Anmendnent Act, Par | i ament used t he
perm ssive expression "it shall be lawful". [1078 H, 1079 A-
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d

A broad and |iberal approach to the field of
| egi sl ati on demarcated by Entry 54, List |, an objective and
practical understanding of the provisions contained in the
Nati onal i sati on Arendnent Act and a realistic perception of
constitutional principles wll point to the conclusion that
the Parliament had the |egislative conpetence to enact the
Nati onal i sati on Arendment Act. [1079 C D

Julius v. Bishop of Oxford [1880] 5 Appeal cases
214,222 referred to.

8. The Coking Coal M nes (Nationalisation) Act of 1972
and the Coal Mnes (Nationalisation) Act of 1973 cover the
whol e field of "Coal" which was intended to be nationalised.
The titles of the two Acts and the various provisions
contai ned therein show'that what was being nationalised was
three distinct categories of  mnes: mnes containing seans
of coking coal exclusively; mnes containing seans of coking
coal along wth seans of other  coal; and m nes containing

seans of ~/other coal. Though Parlianent had power under
Article 31A(1)(e) of the Constitution to termnate mning
| eases without paynment of ~ any conpensation or 'amount’, it

decided to nationalise coal ~mines on paynent of anmounts
specified in the Schedules” to the Nationalisation Acts of
1972 and 1973. Besides, ~ even when sonmething apart from
coking coal mnes/'was acquired, nanely, 'coke oven plants’,
provi sion was separately nmde in section 11 of the
National i sati on Act of 1972, read with the 2nd Schedul e, for
paynment of anounts to owners of coke oven ‘plants. Thus,
what ever was intended to be acquired was paid for. This
schenme is prima facie inconsistent wth the Parlianment
intending to acquire leasehold rights in other mnerals,
like fireclay, without the paynent of any anount. [1082 B-E]

Coupled with this is the unanbi guous wordi ng of section
3(3)(b) and section 3(3)(c) of the Nationalisation Act of
1973 which were introduced therein by
1050
section 3 of the Nationalisation Amendnment Act. These
provisions carry the schene of the Nationalisation Acts to
their logical conclusion by enphasising that the target of
those Acts is coal mnes, pure and sinple.~ Wat stands
term nated under section 3(3)(b) is certain mining | eases
and sub-leases in so far as they relate to the w nning or
m ning of coal. The enbargo placed by section 3(3)(c) is on
the granting of |eases for winning or mning coal to persons
ot her than those nentioned in section 3(3)(a). [1082 E-F, H
1083- A]

The definition of 'coal mne in section 2(b) of the
Coal M nes (Nationalisation) Act, 1973 has ‘an uncertain
import and the schene of that Act and of the Coking Coa
M nes (Nationalisation) Act, 1972 nwakes it plausible that
rights in mnerals other than coke and coal “were not
intended to be acquired under the two Nationalisation Acts.
A comparison of the definition of "coal mne" in section
2(b) of the Act of 1973 with the definition of "coking coa
mne" in section 3(c) of the Coki ng Coal M- nes
(Nationalisation) Act of 1972 nakes it clear that whereas in
regard to coking coal mines, the existence of any seam of
ot her coal was regarded as inconsequential, the existence of
any seam of another m neral was not considered as
i nconsequential in regard to a coal mne. The definition of
coal mne in section 2(b) of the Act of 1973 scrupul ously
del eted the clause, "whether exclusively or in addition to"
any other seam The sane Legislature which added the
particular clause in the definition of 'coking coal mne in
the 1973 Act, deleted it in the definition of 'coal mine in
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the 1973 Act. In so far as coal mnes are concerned, by
reason of the definition of coal mine contained in section
2(b) of the Act of 1973, and the definition of coking coa
mne in section 3(c) of the Act of 1972 which presents a
striking contrast to the definition in section 2(b),
conposite coal mnes, that is to say, coal mnes in which
there are seans of coal and fireclay do not fall within the
scope of the definition of "coal nmine" in section 2(b) of
the Act of 1973. [1083 A-B, CGE, GH

9. The |essees of conposite mines, therefore, who hold
conposite mning | eases of wi nning coal and fireclay, cannot
continue their m ning operations unabated despite the
provisions of the Nationalisation Amendnent Act. It is one
thing to say that a conposite nine is outside the scope of
the definition of coal mne in section 2(b) of the
Nati onal i sation Act ~of 1972 'and quite another to concl ude
therefromthat the other provisions introduced into that Act
by the ~Nationalisation Arendnment. Act will have no inpact on
conposite | eases for winning coal and fireclay. Section 3(3)
(a) which was introduced into the parent Act by the
Nati onal i sation Arendnent Act provides expressly that on and
fromthe comencement. O section 3 of the Amendnment Act,

that is, fromApril 29, 1976, no person other than those
mentioned in clauses (i) to (iii) shall carry on "coa
m ning operation, /in India, in any from" These provisions

of sections 3(3)(a) and 30(2) of the parent Act will apply
of their own force, whether or not- the lessee holds a
conposite | ease for wi nning coal and fireclay and whether or
not the mne is a conposite mine containing alternate seans
of coal and fireclay. In other words, if a person holding a
conposite | ease can do fireclay m ning wthout mning coal
he may do so. But if he cannot win or nmine fireclay wthout
doing a coal mining operation, thatis, w thout w nning or
m ni ng coal, he cannot do any mnining operation at all. If he
does so, he will be Iliable for the penal consequences
provided for in section 30(2) of the Nationalisation Act of
1973. The provision contained in section 3(3)(a) totally
prohibiting the generality of persons fromcarrying on coa
mning operation in India in any form and-  the pena
provi sion of section 30(2)

1051

virtually leave with the | essees of conposite m nes the husk
of a mning interest. That they cannot win or mne coal is
conceded and, indeed, there is no escape fromthat position
in view of the aforesaid provisions. [1084 B-H, 1085 A]

The | essees of conposite mnes cannot win or mne
fireclay though their conposite |ease is outside the scope
of section 2(b) of the Nationalisation Act of 1973.. The
| essees of conposite mnes will, for all practical purposes,
have to nurse their deeds of |ease without being able to
exercise any of the rights flowing fromthem On‘their own
showi ng, they wll be acting at their peril if they attenpt
towin fireclay. If they cannot win fireclay w thout w nning
coal, they cannot win fireclay either, even if they hold
conposite | eases wunder which they are entitled to wi n coal
and fireclay. [1085 C D

(10). Though the Parlianment provided for the paynent of
amounts for acquisition of <certain interests wunder the
Nati onal i sation Acts of 1972 and 1973, it did not intent to
pay any conpensation or ampunt for the term nation of |ease-
hold rights in respect of conposite mnes. Mnes which have
alternate seans of coal and fireclay are in a class by
thensel ves and they appear to be far fewer in nunber as
conpared with the coking coal nmines and coal mines, properly
so called. The authority of law for the term nation of the
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rights of conposite lessees is the provision contained in
section 3(3)(a), the violation of which attracts the pena
provi sions of section 30(2) of the Nationalisation Act of
1973. The Parliament has deprived conposite | essees of their
right to wn fireclay because they cannot do so wthout

wi nning coal. The winning of coal by the generality of
people is prohibited by section 3(3)(a) of the Act of 1973.
[1085 E-H

This is just as well, because Parliament could not have

i ntended that such islands of exception should swallow the
main stream of the Nationalisation Acts. COCbviously, no
rights were intended to be |eft outstanding once the rights
in respect of coking coal mnes and coal mnes were brought
to an end. [1085 G H

11. A close and careful exam nation of the provisions
of the Coal Mnes (Nationalisation) Act, 1973 and of the
amendments made to-that Act by Nationalisation Anmendment Act
makes it clear that by the Nationalisation Arendnment Act,
neither the petitioners’ right to property has been acquired
wi t hout  the~ paynment of any anobunt nor they have been
unreasonably deprived of their right to carry on the
busi ness of mning. [1087 E-F]

The Coal M nes (Nationalisation) Act, 1973 nationali sed
coal mnes by providing by section 3(1) that on the
appoi nted day, that is on May 1, 1973, the right, title and
interest of the owners in relation to the coal mnes
specified in the Schedule shall stand transferred to, and
shal | vest absolutely in, the Central Governnent free from
all incunmbrances. The scheduled  mines, 711 in nunber and
situated in reputed coal bearing areas, were the ones which
were engaged openly, lawfully and uinterruptedly  in doing
coal mning business. Since it was possible to ascertain and
verify the relevant facts pertaining to these undertakings,
they were taken over on payment of anounts nentioned in the
Schedule to the Act, which varied from mne to mne
dependi ng upon the valve of their ~ assets, their potentia
and their profitability. In the/very nature of things, the
list of mnes in the Schedule could not be exhaustive
because there were, and perhaps. even now -there are,
unaut hori sed ni nes worked by persons who did not possess the
senbl ance of a title or right to do mning business. Persons
falling within that category cannot cite the Constitution as
their charter
1052
to continue to indulge in wunauthorised mining which is
unscientific, unsystematic and detrimental to the nationa
interest by reason of its tendency to destroy the reserve of
natural resources. But alongside these persons, there could
concei vably be mne operators who may have been doing their
business lawfully but who were not weasily or readily
identifiable. Section 3(2) of the Nationalisation Act, 1973
made provision for taking over the managenent of such nines
by declaring for "the renmoval of doubts" that if, after the
appoi nted day, the existence of any other coal mne cones to
the know edge of the Central Governnent, the provisions. of
the Coal M nes (Taking Over of Managenent) Act, 1973, shall
until that mne is nati onal i st by an appropriate
| egi slation, apply to such mine. Omers of mines whose mnes
were not included in the Schedul e but whose right, title and
interest was to vest eventually in the Central Governnent
under "an appropriate |legislation" envisaged by section 3(2)
of the Nationalisation Act were, by this nethod, placed on
par with the owners of mines of which the managenent was
taken over under the Coal M nes (Taking Over of Managenent)
Act, 1973. That Act provides by section 7(1) that every
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owner of a coal nne shall be given by the Centra
CGovernment an anount in cash for the vesting in it, under
section 3, of the managenent of such nmine. By section 7(2),
for every nonths during which the managenent of a coal mnine
remai ns vested in the Central Governnment, the anpunt
referred to in sub-section (1) shall be computed at the rate
of twenty paise per tone of coal on the highest nonthly
production of coal from such mine during any nonth in the
years 1969, 1970, 1971 and 1972. The two provi sos to that
subsection and the other sub-sections of section 7 provide
for other matters relating to paynment of anmpbunts to the
owners of coal mnes of which the managenent was taken over.
The Nationalisation Anmendnent Act carried the schene of
these two Acts to its logical conclusion by term nating the
so-cal l ed | eases and sub-leases which might have remained
out standi ng. [1087 GH, 1088 A G

Thus, the purpose attained by these Acts is (1) to vest
in the Central Governnment the right of managenment of al
coal mnes; (2) to nationalise the mnes nentioned in the
Schedule;  (3) to provide for the taking over of managenent
of coal mnes the existence of which comes to the know edge
of the Central Government after the appointed day and lastly

(4) to termnate all ~ mning | eases. The Managenent Act and
the Nationalisation  Act provide for paynent of anounts, by
no means illusory, tothe owners of coal nines whose rights

were taken over. In/the normal course of = human affairs,
particularly business affairs, it is difficult to conceive
that owners of coal | mines who had even the vestige of a
title thereto would not bring to the notice of the Centra
Government the existence of their mnes, when such m nes
were not included in the Schedule to the Nationalisation
Act. Those who did not care to bring the existence of their
mnes to the know edge of the Central ~Governnent; even
though anobunts are payabl e under the Managenment Act for the
ext i ngui shment of the right of managenent did not evidently
possess even the senblance of a title to the mnes. The
clains of |essees, holding or allegedly holding under such
owners, would be as tenuous as the title of their putative
| essors. [1088 G H, 1089 A-(C

12. The Nationalisation Anendrment  Act by section 3(3)
(b) undoubtedly termnates all existing |eases and sub-
| eases except those already granted in favour of persons
referred to in clauses (i) to (iii) of section 3(3)(a)-
Simlarly section 3(3)(a) inposes an enbargo on all future
coal mning operations except in regard ~to the persons
mentioned in clauses (i) to (iii). But the
1053
generality of I|eases which are alleged to have renained
out standi ng despite the coming into force of the Managenent
Act and the Nationalisation Act, were nostly precarious,
whose hol ders could at best present the famliar alibi that
the origin of their rights or of those from whom they
derived title was lost in antiquity. Neither in law, nor in
equity and justice, nor wunder the Constitution can these
| essees be heard to conplain of the termnation of their
| ease-hold rights wthout the paynment of any anobunt. The
provi si on cont ai ned in section 3(3)(b) of t he
Nati onal i sati on Arendnent Act was rmade ex mmjore cautela so
as not to |l eave any | ease of a coal mne surviving after the
enact ment of the Management Act and the Nationalisation Act.
There was no reasonable possibility of a lawful |ease
surviving the passing of those Acts; but if, per chance
anyone clained that he held a |ease, that stood term nated
under section 3(3)(b). [1089 C G

13. Section 3(3)(b) of the Nationalisation Anendment
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Act brings about an extinguishnment sinpliciter of coa
mning leases within the neaning of Article 31A(1) (e) of
the Constitution. The termination of the mning | eases and
sub- | eases brought about by section 3(3)(b) of the
Nati onal i sati on Arendnent Act is not a nere pretence for the
acquisition of the mning business of the | essees and sub-
| essees. The true intent of the Nationalisation Anendnent
Act was not to "acquire" anyone’'s business. This would be so
whet her the word 'acquire’ is wunderstood in its broad
popul ar sense or in the narrow technical sense which it has
cone to possess. \Watever rights were intended to be
acquired were paid for by the fixation of amount or by the
laying dowmm of a formula for ascertaining anounts payable
for acquisition. Having provided for payment of anounts for
acqui sition of rmanagenent and ownership rights, it 1is
unbel i evabl e that the | egislature resorted to the subterfuge
of acquiring the mning business of the surviving |essees
and sub-lessees by the device of termnating their |eases
and sub-leases. The legislative history leading to the
term nation of coal-mning leases points to one conclusion
only that, by and large, every |awful interest which was
acquired was paid for; ~the extinguishment of the interest
whi ch survived or which is alleged to have survived the
passi ng of the Managenent Act and the Nationalisation Act
was provided for nerely in order to ensure that no | oophol e
was left in the inplenmentation of the schene envisaged by
those Acts. Persons dealt with by section-3(3)(b) of the
Nati onal i sati on Arendnent Act are differently situated from
those who were dealt wth by the two earlier Acts, nanely,
the Managenment Act and the Nationalisation Act. No violation
of Article 14 is, therefore, involved.
[1089 G 1090 D-H, 1091 A-B]

14. The public pur pose whi ch i nforns t he

Nati onal i sati on Arendment Act is the sanme which |ies behind

its t wo precursors, t he Managemnent Act and t he
Nati onal i sation Act. The purpose is to re-organise and re-
structure coal mnes so as to ensure the rational, co-

ordi nated and scientific devel oprment and utilisation of coa
resources consistent wth the growing requirenents of the
country. The Statenent of Objects and Reasons of the
Nati onal i sati on Arendment Act points in the sane direction.
Public purpose runs like a continuous thread through the
wel | -knit scheme of the three Acts under consideration.

[1091 B-D

15. Making every allowance in favour- of the right to
property which was avail able at the relevant tine and having
regard to the substance of the matter and not nerely to the
formadopted for termnating the interest of the | essees and
the sub-1|essees, the Nationalisation Arendrment Act involves
no acquisition of the interest of the | essees and the sub-
| essees. It nerely brings about in
1054
the language of Article 31A(1)(e) "the extinguishment" of
their right, if any, to win coal. Wichever right, title and
interest was |lawful and identifiable was acquired by the
Managenent Act and the Nationalisation Act. And whichever
interest was acquired was paid for. Tenuous and furtive
interests which survived the passing of those Acts were
nmerely extinguished by the Nationalisation Amendment Act.
[1091 F-H, 1092 A

The interest of the |essees and sub-lessees which was
brought to term nation by section 3(3)(b) of t he
Nati onal i sati on Arendnment Act does not cone to be vested in
the State. The Act provides that excepting a certain class
of leases and sub-leases, all other |eases and sub-I|eases
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shall stand terminated in so far as they relate to the
Wi nning or mining of coal. There is no provision in the Act
by which the interest so termnated is vested in the State;
Nor does such vesting flow as a necessary consequence of any
of the Provisions of the Act. Sub-section (4) of section 3
of the Act provides that where a mning |ease stands
term nated under sub-section (3), it shall be lawful for the
Central CGovernnent or a Governnment Conpany or a corporation
owned or controlled by the Central Governnent to obtain a
prospecting licence or a mining lease in respect of the
whol e or part of the | and covered by the m ning | ease which
stands so term nated. The plain intendnent of the Act, which

is neither a pretence nor a facade, is that once the
out standi ng | eases and sub-leases are termnated, the
Central Covernment and the other authorities will be free to

apply for a mning |lease. Any |ease-hold interest which the
Central Covernnment, for exanple, my thus obtain does not
directly or imediately flow fromthe termnation brought
about by /section 3(3)(b). Another event has to intervene
bet ween tthe term nation of existing | eases and the creation
of new interests. The Central Covernment etc. have to take a
positive step for obtaining a prospecting licence or a
mning lease. Wthout it, ~the Act would be ineffective to
create of its own force any right or interest in favour of
the Central Governnment ‘a Governnment Conpany or a Corporation
owned, nanaged or controlled by the Central Governnent. The
essential difference between "acquisition by the State" on
the one hand and "nodification or extinguishnent of rights"
on the other, is that in the first case the beneficiary is
the State while in the second the beneficiary is not the
State. The Nationalisation Anendrment Act nerely extingui shes

the rights of the Ilessees and the sublesses. |t does not
provide for the acquisition of those rights, directly or
indirectly, by the State. Article 31A(2A) wll therefore
cone into play. It fol lows~ that” the Nationalisation

Amendrent  Act must receive the  protection of  Article
31A(1)(e) of the Constitution, that is to say, that the Act
cannot be deened to be void on the ground that it is
inconsistent with or takes away or  abridges any of the
rights conferred by Articles 14, 19 and 31
[ 1092 F-H, 1093 A-H]

Ajit Singh v. State of Punjab [1967] 2 SCR 143; Mdan
Mohan Pathak v. Union of India & Os. [1978] 3 SCR 334
di scussed and di sti ngui shed.

Dwar kadas Shrinivas v. The Shol apur Spinning & Waving
Co. Ltd. [1954] SCR 674, 733-734 applied.
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The Judgrment of the Court was delivered by

CHANDRACHUD, C. J.-This is a group of 61 Wit Petitions
under article 32 of the Constitution challenging the
validity of the Coal M nes (Nationalisation) Anmendrment Act
67 of 1976, on the ground that it is violative of the
provisions of articles 14, 19(1)(f), 19(1) (g) and 31 of the
Constitution. For understanding the basis of that challenge,
it wwll be enough to refer to the broad facts of two
representative groups of petitions. The facts of wit
petitions 270 and 271 of 1977 are, by and large, typical of
cases in which the petitioners claimto be | essees of coa
mnes, while the facts of wit petition 257 of 1977 are
typical of cases in which the petitioners. claim to be
| essees of conposite mnes containing alternate seens of
coal and fireclay. Mdst of the facts are undi sputed and only
a few of themare in controversy.

In wit petitions 270 and 271 of 1977, petitioner No. 1
claims to be the sole proprietor of 'S . D. Coal Conpany’
which is engaged in coal business and coal ' mining
operations. Petitioner No. 2 is said to be the agent of the
conpany. Both the surface and underground rights in Muza
Bundu in the District of Hazaribagh, Bihar, previously
bel onged to the Raja of Rangarh from whom or whose
successors-in interest, the South Karanpura Coal Co. Ltd.
appears to have obtained a lease of 242 Bighas of coa
bearing lands in Mouza Bundu, called the "Bundu Colliery’.
After the enactrment of the Bihar Land Reforms Act 30 of
1950, all rights of tenure-holders | andl ords and Zani ndars,
including the rights in mnmines and minerals, vested in the
State of Bihar but, by virtue of section 10 of that Act,
subsisting |l eases of mnes and mnerals in any estate or
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tenure becane |eases under the State Government. It is
al l eged that on 12th June, 1975 the South Karanpura Coal Co.

Ltd. entered into an agreenent with the S. D. Coal Conpany
or prospecting, developing, raising and selling coal from
the Bundu Colliery and that on the strength of that
agreement, petitioner No. 1 was put in possession of the
entire area of 242 Bighas of coal bearing land. The S. D

Coal Conpany is stated to have nade | arge investnments in the
colliery and to have started paying rents and royalty to the
State of Bihar. The petitioners have cited various facts and
figures in support of their contention that they have been
in working possession of the coal mine area in question and
that they were entitled to remove nearly 30,000 tonnes of
coal raised by them at a heavy cost. It appears that in a
proceedi ng under section 144 of the Crininal Procedure Code,

the Sub-divisional Magistrate (Sadar), Hazaribagh, had nmade
the rule absol ute against the South Karanpura Coal Co. Ltd.

as well as the Si D. Coal Conpany, on the ground that

1057

the State Governnent had taken over the Bundu Colliery. But,

in CR Case No. 18318(W of 1975, the H gh Court of
Calcutta is stated to have set aside the order of the State
CGovernment cancelling the lease of petitioner 1 in respect
of the Bundu Colliery. ~Since that |ease stands term nated
under the Coal Mnes (Nationalisation) Arendnent Act 1976,

the petitioners have filed wit petitions to challenge the
validity of that Act.

On the factual aspect, the contention of the State of
Bi har is that the | ease of the Bundu Colliery which was held
by Ms South Karanpura  Coal Co. Ltd. was term nated by the
Bi har Governnent on Novenber 24, 1975 on account. of the
violation of Rule 37 of the Mneral Concession Rules, 1960
and that, actual possession of the colliery was taken by the
State CGovernment on Novenber 26, 1975 prior to the com ng
into force of the Amendnent Act of 1976.

In wit petition No. 257 of 1977, the petitioner N rode
Baran Banerjee mmde an application dated Septenber 17, 1966
for the grant of a mning lease.in respect of fireclay
covering an area of 1640.60 acres of the Hesal ong Colliery.
On September 19, 1966 he nade a similar application in
respect of the same area, for a coal mning |ease. These
applications were deenmed to have been rejected since the
State Governnent did not pass any order thereon within the
prescribed period. In a Revision application preferred by
the petitioner, the Central Governnment directed the State
CGovernment to consider the petitioner’s application for the
grant of a mning lease in respect of fireclay. The dispute
relating to the petitioner’s application for a coal mning
| ease was brought to the Supreme Court, as a result of which
the Central Governnent on April 1, 1972 directed the State
Covernment to grant a coal mining |ease to the petitioner
On Cctober 17, 1973 a fornal | ease was executed by the State
of Bihar in favour of the petitioner in respect of both coa
and fireclay. The | ease was registered on October 18.

According to the petitioner, the Hesalong Colliery in
respect of which he holds the mning lease for coal and
fireclay is situated in an interior area of the hilly
portion of the District of Hazaribagh which has its own
peculiar nature, trait and character. The reserves of coa
in the area are said to be in isolated small pockets and are
not sufficient for scientific or econom cal devel opnent in a
co-ordi nated and integrated nanner. The coal is ungraded and
is not required to be transported by rail

On the conposite nature of the mne, the petitioner has
made a specific avernment in paragraph 6 of his wit petition
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to the follow ng effect:
1058
The coal and fireclay deposits in the said area

are so mixed wup that one cannot work either for
extraction of <coal or for extraction of fireclay
wi t hout disturbing each of the said two mnerals. The
deposits are such that at one |layer there is coal, the
next layer is fireclay, the other layer is coal, the
next layer is again fireclay and so on

In paragraph 15 of his wit petition the petitioner has
stated that in the Hesalong Mnes, the deposit of fireclay
is spread over the entire area of 1640.60 acres in the first
| ayer and just beneath ‘that, there is a deposit of coal in
the second layer, so on and so forth. According to the
petitioner, it is absolutely inpossible to carry on mning
operations in coal wthout disturbing the fireclay and any
such di sturbance and inadvertent extraction of either coa
or fireclay by different |essees, if the conposite lease is
split up, wll anmpunt to unauthorise m ning.

The ‘petitioner contends that he enploys about 9,000
wor kers, has -invested a huge amount for making the colliery
wor kabl e and that a |arge anount of coal, which was |ying
exposed and unprotected, was ready for despatch. Since his
conposite | ease too was i'n jeopardy under the Amendnent Act,
he filed a wit petitionin this Court to challenge the
validity of the Act, contending in addition that the Act is
not applicable to conposite mnes having alternate |ayers of
fireclay and coal

Sone of the petitioners had filed wit petitions in the
Hi gh Courts under - article 226 of the Constitution
chal l enging the validity of the Anendnent Act of 1976. Rul es
were issued in those petitions and interim orders were
passed under which the status quo was nai ntai ned on certain
terms and conditions. After the passing of the 42nd
Constitution Anmendnent Act,  the Hi gh Courts becane
i nconpetent to grant any relief in those petitions
wher eupon, writ petitions were filed in this Court.

The petitions were argued on behalf of the petitioners
by Shri A K Sen, Shri H M Seervai, Shri Y. S. Chitale,
Shri B. K. Sinha, Shri D. Goburdhan and Shri -A. K Nag. The
Attorney General argued in support of the validity of the
i mpugned Act and so did the Solicitor General, appearing on
behal f of the Union of India. Shri Lal Narain Sinha and Shri
A. P. Chatterjee argued respectively on behalf of the State
of Bihar and the State of Wst Bengal. Shri P. S. Khera and
Shri S. K Verma appeared on behalf of the interveners.

Bef ore exam ning the contentions advanced before us by
the various |I|earned counsel, it will be useful to trace
briefly the history of |aws bearing on the working of nm nes
and exploitation of mnerals,
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the taking over of nmnagenent and the nationalisation of
mnes and finally the termination of certain |eases under
the i npugned Act.

According to "India 1976" (Publications Division
Mnistry of Information and Broadcasting, Governnent of
India), coal mning was first started at Raniganj, West
Bengal , in 1774. Coal is an inportant mineral as a source of

energy and in India it constitutes a prinme source of energy.
On the attai nment of independence, the inportance of coal to
i ndustrial devel opnent was realised by the Planners and the
problens of the coal industry were identified by the
Pl anning Comm ssion inits report on the First Five Year
Plan. The Fifth Plan provided for a production target of
13.5 mllion tonnes of coal by 1978-79, which anpbunted to an
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increase of 5.7 mllion tonnes fromthe |evel of production
of 7.79 mllion tonnes at the end of the Fourth Five Year
Plan. In 1950, after coal mning was stepped up, the
production was 32 million tonnes. In 1974-75 it reached a
record figure of 88.4 mllion tonnes. The overall reserves
of coal, both coking and non-coking were estimated in 1976
at 8,095 crore tonnes.

But, howsoever high the coal reserves nay be, they are
not inexhaustible, which underlines the need for a pl anned
devel opnent of the natural resources. The reckless and
unscientific nmethods of mning which were adopted by npbst of
the colliery owners without regard to considerations of
conservation of the mneral and safety and welfare of
workers led the Parliament. to pass various |egislations on
the subject in the light of \its accunul ated experience. The
coking coal mines were nationalised in 1972 and the non-
coking coal mnes were nationalised in the follow ng year
The production of coal in the country is now alnost
conpletely controlled by the public sector wth the
exception of isolated pockets wherein reserves are not
sufficient for scientific and econom cal devel opnent and the
production is consuned locally. The only inportant mnes
whi ch are not nationalised are the captive coking coal m nes
of the two private sector Steel Conpanies coking coal being
a vital ingredient in the production of Steel

The production of coal in the public sector is
organi sed through | three conpani es: the Coal M nes Authority
Ltd., the Bharat GCoking Coal Ltd., and ‘the Singaren
Collieries Conpany Ltd. A holding conpany,  Coal India
Limted, was formed in 1975 incorporating the Coal M nes
Authority, the Bharat Coking Coal and the  Coal M nes
Pl anni ng and Design Institute as separate Divisions, besides
ot her subsidiaries.

Entry 23 List Il, Schedule VIl of the Constitution read
with article 246(3) confers legislative power on the State
| egi sl atures in respect of
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"Regul ati on of nmines and m neral devel opment" but that power
is "subject to the provisions of List | wthrespect to
regul ati on and devel opnent under the control of the Union".
Entry 54 List | enables Parliament to acquire legislative

power in respect of "Regulation of mnes and nminera
devel opnent to the extent to which such regulation and
devel opnent under the control of the Union is declared by
Parliament by lawto be expedient in the public interest”.
Entry 24 List Il relates to "Industries subject to the
provisions of entries 7 and 52 of List |I". Entry 7, List |
relates to Industries declared by Parlianment by law to be
necessary for the purpose of defence or for the prosecution
of war. Entry 52, List I, enables Parlianment to acquire
| egi sl ative power in respect of "Industries, the control of
which by the Union is declared by Parliament by |aw to be
expedient in the public interest”.

The Industries (Devel opnent and Regul ation) Act, 65 of
1951, which cane into force on My 8, 1952 contains a
declaration in section 2 that it was expedient in the public
interest that the Union should take wunder its control the
i ndustries specified in the First Schedule. Item2(1) of the

First Schedule conprises 'coal, |lignite, coke and their
derivatives’ under the heading ’'Fuels’ . The Act provides for
the establishnment of a Central Advisory Council and
Devel opnent  Council s, regi stration and i censing of

i ndustrial undertakings, the assunption of nanagenent or
control of industrial undertakings by the Central Governnent
control of supply, distribution and price of certain
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articles, etc.

The M nes Act, 35 of 1952, which cane into force on
July 1, 1952, was passed by the Parlianent in order to anend
and consolidate the law relating to the regul ation of |abour
and safety in mnes. That Act was evidently passed in the
exerci se of power under Entry 55, List I, "Regulation of
| abour and safety in mnes and oil fields".

The Mnes and Mnerals (Regulation and Devel opnent)
Act, 67 of 1957, which came into force on June 1, 1958 was
passed in order to provide for the regulation of mnes and
the devel opnent of minerals under the control of the Union
Section 2 of that Act contains a declaration that it was
expedient in the public interest that the Union should take
under its control the regul ation of mnes and the
devel opnent of minerals to the extent provided in the Act.
The Act provides, inter alia, for general restrictions on
undert aki ng prospecti ng and m ning operations, the procedure
for obtaining prospecting licences or mning leases in
respect of lands~ in which "the nmnerals vest in the
CGovernment, the rule nmaking  power for regulating the grant
of prospecting licences and nining |eases, special powers of
1061
Central Covernnent to undertake prospecting or mining

operations in certain- cases, and for devel opnent of
m neral s.
There was a lull in legislative activity in regard to

the enactnment of further regul atory nmeasures for controlling
m nes and m nerals. The Coking Coal Mnes (Energency
Provi si ons) Ordinance, 12 of 1971, was passed on Cctober 16,
1971, It was replaced by the Coking Coal m nes (Energency
Provisions) Act, 64 of 1971, which received the President’s
assent on Decenber 23, 1971 but was given retrospective
operation fromthe date of the Ordi nance. The Act was passed
to provide for the taking over, in the public interest, of
the management of coking coal mnes and coke oven plants,
pendi ng nationalisation of such mnes and plants. By section
3 (1), the managenent of all coking coal mnes vested in the
Central CGovernnment fromthe appointed day-Cctober 17, 1971

Section 6(1) provided that every owner of coking coal mne
shal | be given by the Central Government an anount, in cash,
for vesting in it, wunder section 3, the managenent of such
m ne.. Such anmount was to be cal cul ated in accordance with
the provisions of section 6(2). The Coking Coal ~ M nes
(Nationalisation) Act, 36 of 1972, was passed in order

inter alia, to provide for the acquisition and transfer of
the right, title and interest of the owners of the coking
m nes and coke even plants. Sections 30 and 31 of that Act
dealing respectively with penalties, and - of fences by
conpani es cane into force at once but the renmining
provi sions were deened to have conme into force on My 1,
1972. Section 3(c) defines "coking coal nine" to nmean-

"a coal nminein which there exists one ‘or nore
seans of coking coal, whether exclusively ‘or in
addition to any seam of other coal”

By section 4(1) the right, title and interest of the
owners in relation to the coking coal mnes specified in the
First Schedule shall stand transferred to, and shall vest
absolutely in, the Central Government, free from al
i ncunmbrances. By section 4(2), after the appointed day, that
is May 1, 1972 if any other coal mine was found to contain

coking coal the provisions of the Coking Coal M nes
(Energency Provisions) Act, 1971 were to apply to such mne
until it was nationalised by an appropriate |egislation. By

section 6(1), the Central Covernnment becones the | essee of
the State Governnent where the rights of the owner under any
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mning lease granted in relation to a coking coal mine by
the State Governnent or any other person, vest in the
Central Covernnment under section 4. Section 7(1) enpowers
the Central Government to direct that the right, title and
i nterest of
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the owners in relation to coking coal mnes or coke oven
plants shall vest in a governnent conmpany. Sections 10 and

11 of the Act provide for paynent of the anpbunts to owners
of the coking coal mines and coke oven plants for the
vesting of their right, title and interest in the Centra
Gover nment .

By an Anmendnent Act, 56 of 1972, which came into force
on Septenber 12, 1972, section 4A was added to the M nes and
M neral s (Regul ati on and Devel opnent) Act 1957. That section
provides for premature termnmination of nining | eases and the
grant of fresh 1 eases to Gover nment conpani es or
Cor por ati ons owned or control |l ed by Governnent.

The Coal ~ M nes (Taking over of Managenment) Act, 15 of
1973, which~ received the assent of the President on Mrch
31, 1973 -was given retrospective effect from January 30,
1973 except section 8(2) which cane into force at once. The
Act was passed in order "to provide for the taking over, in
the public interest, of the nmnmanagement of coal mnes,
pendi ng nationalisation of such mnes, wth a view to
ensuring rational and co-ordinated developnent of coa
production and for pronoting opti mumutilisation of the coa
resources consistent  with the growing requirenents of the
country, and for matters connected therewith or incidenta
thereto.” Section 2(b) of the Act defines a "coal mne" to
mean a mne

"“in which there exists one or nore seans of coal."

Section 3(1) provides that on and fromthe appointed
day (that is, January 31, 1973) the nanagenent of all coa
m nes shall vest in the Central CGovernment. By section 3(2),
the coal mnes specified in the Schedul e shall be deened to
be the coal nines the nanagenent ‘of which shall vest in the
Central CGovernment under sub-section (1). Under the proviso
to section 3(2), if, after the appointed day, the existence
of any other coal mine conmes to the know edge of the Centra
CGovernment, it shall by a notified order make a decl aration
about the existence of such mine, upon which the managenent
of such coal mine also vests in the Central Governnment and
the provisions of the Act becone applicable thereto. Section
3(5) casts an obligation on every person-in charge of the
managenent of a coal mine, imediately before the date on
which the Act received the assent of the President, to
intimate the Central Government within 30 days fromthe said
date the name and |ocation of the mine as well as the nane
and the address of the owner, if the mine is not included or
deened to be included in the Schedule. Al <contracts
providing for the managenment of any coal nmine nade before
the appoi nted day between the owner of the m ne and any per-
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son in charge of the mne and any person in charge of the
nmanagenent thereof are to be deened to have been terninated
on the appointed day, under section 4, Section 6(1) enmpowers
the Central CGovernnent to appoint Custodians for the purpose
of taking over of the managenent of the nmines. Section 7(1)
provides that every owner of a coal mine shall be given by
the Central Governnent an anmount in cash for the vesting in
it under section 3, of the nmanagenent of such nine. Section
18(1) (a) excludes fromthe operation of the Act any coa
nm ne owned, managed or controlled by the Central Governnent,
or by a Governnent Conpany or by a corporation which is
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owned, nanaged or controlled by the Government. C ause (b)
of section 18(1) also excludes fromthe operation of the Act
a coal mine owned by or nanaged by a conpany engaged in the
production of iron and steel

The Coal Mnes (Nationalisation) Act, 26 of 1973, was
given retrospective operation with effect fromMy 1, 1973
except sections 30 and 31 which cane into force at once.
This Act was passed,

"to provide for the acquisition and transfer of
the right, title and interest of the owners in respect
of the coal mnes specified in the Schedule with a view
to re-organising and reconstructing such coal mnes so
as to ensure the rational, co-ordinated and scientific
devel opnent and utilisation of coal resources
consistent with the grow ng requirenents of the
country, in order that the ownership and control of
such resources are vested in the State and thereby so
distributed as best to subserve the conmon good, and or
matters connected therewith or incidental thereto."
Section 2(b) defines a coal nmine in the same way as the

corresponding provi sion of the Mnagenent Act viz., a mne
"in which there exists one or nore seans of coal." Section
3(1) provides that on the appointed day (that is, My 1,
1973) the right, title and interest ~of the owners in
relation to the coal “mnes specified in the Schedul e shal
stand transferred to, and shall vest absolutely in the
Central Government. free fromall incunbrances. Section 4(1)
provides that where the rights of -an owner under any nining
| ease granted, or deemed to have been granted, in relation
to a coal mne, by a State Government or any other person
vest in the Central Governnent under section 3, the Centra
CGovernment shall, on and fromthe date of such vesting, be
deened to have become the | essee of the State Government or
such other person, as the case may be, in relation to such
coal mne as if a mning |lease in relation to such coal mne
had been granted to the Central Governnent. The period of
such | ease
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isto be the entire period for which the | ease coul'd have
been granted by the Central Governnent or such other person
under the M neral Concession Rules and thereupon all the
rights under the mning |ease granted to the |essee are to
be deemed to have been transferred to, and vested in, the
Central Covernment. By section 4(2), on the expiry of the
termof any lease referred to in sub-section (1), the lease
at the option of the Central CGovernnent, is liable to be
renewed on the sane ternms and conditions on which it was
hel d by the lessor for the maxi mum period for which it could
be renewed under the M neral Concession Rules. Section 5(1)
enmpowers the Central Governnent under certain conditions to
direct by an order in witing that the right, title and
interest of an owner in relation to a coal nine shall
instead of continuing to vest in the Central Governnent,
vest in the Governnent conpany. Such conpany, under section
5(2), is to be deened to have becone the | essee of the coa
mne as if the mning | ease had been granted to it. By
section 6(1), the property which vests in the Centra
CGovernment  or in a CGovernment conpany is freed and
di scharged from all obligations and incunbrances affecting
it. The nortgagees and other holders of incunbrances are
required by section 6(2) to give intinmation thereof to the
Conmi ssioner within the prescribed tinme. Section 7(1)
provides that the Central Governnment or the Governnent
conpany shall not be Iliable to discharge any liability of
the owner, agent, nmanager or managi ng contractor of a coa
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mne in respect of any period prior to the appointed day.
Section 8 requires that the owner of every coal nmne or
group of coal nines specified in the second colum of the
Schedul e shall be given by the Central CGovernnent in cash
and in the manner specified in Chapter VI, for the vesting
init wunder section 3 of the right, title and interest of
the owner, an anpbunt equal to the anpbunt specified agai nst
it in the corresponding entry in the fifth colum of the
Schedule. By section 11(1), the general superintendance,
direction, control and managenent of the affairs and
busi ness of a coal mine, the right, title and interest of an
owner in relation to which have vested in the Centra

Governnment under section 3, shall vest in the GCovernment
conpany or in the Custodian as the case nay be. For the
purpose of disbursing the amunt payable to the owner, the
Centr al Governnent i s required by section 17(1) to appoint
a Commi ssioner of Paynments. By section 18(1), the Centra

CGovernment. shall-within thirty days fromthe specified date,
pay, in cash, to the Comm ssioner for payment to the owner
of a coal mne, “an anpbunt equal to the amount specified
against the coal mne in the Schedule and al so such suns as
may be due to the owner under section 9. Section 26(1)
provides that if out of the nonies paid to the Comni ssioner

any balance is left ‘after meeting the liabilities of all the
secured and un-
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secured creditors of the coal nine,  he shall disburse the
sane to the owner.

The Coal M nes (Nationalisation) Amendnent O dinance
whi ch was promul gated on April 29, 1976 was replaced on My
27, 1976 by the Coal Mnes (Nationalisation) Amendnent Act,
67 of 1976. The Amendnment Act consists of five sections by
which certain anendnents were introduced into the Principa
Act, nanely, the Coal M nes (Nationalisation) Act, 26 of
1973. The St atement  of objects and Reasons | of the
Nati onal i sati on Arendnent Act reads thus:

"After the nationalisation of coal m nes, 'a nunber
of persons holding coal mning | eases wunauthorisedly
started nmining of <coal in the nost reckless and
unscientific nmanner without regard to considerations of
conservation, safety and welfare of workers. Not only
were they resorting to slaughter mning by superficia
wor ki ng of outcrops and thereby destroying a val uable
nati onal asset and creating problens of water-1|ogging
fires, etc. for the future devel opment of the deeper
deposits, their unsafe working also caused serious and
fatal accidents. They were nmking larger profits by
payi ng very |ow wages, and by not providing any safety
and wel fare neasures. Thefts of coal from adjacent
nati onal i sed mines were also reported after the
conmencenent of these unauthorised operations-which had
shown an increasing trend of late. Areas where illega
and unauthorised operations were carried on, were
wi t hout any assessnment of reserves in regard to quality
and quantity of coal which could be nmade available
after detailed exploration work was undertaken and
results analysed. No scientific exploitation of these
deposits could be undertaken in the nationalised sector
wi thout these details. It was, therefore, considered
that it would not be appropriate either to nationalise
these unauthorisedly worked mnes after taking them
over under the Coal M nes (Taking Over of Managenent)
Act, 1973 or to get the concerned mning |eases
prematurely termnated and regranted to Government
Conpani es under the M ning and M nerals (Regul ati on and
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Devel opnent) Act, 1957. In view of the policy foll owed
by the Central Governnment that the Coal Industry is to
be in the nationalised sector, it was decided that the
Coal M nes Nationalisation Act, 1973 shoul d be enacted
to provide for termnation of all privately held coa
| eases except those held by privately owned stee
conpanies, so that it nmay be possible for the Centra
CGovernment, Governnment conpany or Corporation to take
1066
m ning | eases where necessary, after the necessary
expl oration has been made as to the extent of the
deposits of coal, etc".
Sections 2 and 3 of the Nationalisation Anendnent Act
were brought into operation with effect fromApril 29, 1976.
By section 2 of the Anmendnent Act a new section, section 1A,
was introduced under Sub-section (1) of which it was
declared that it was expedient in the public interest that
the Union should take under its control the regulation and
devel opnent  of coal mnes to the extent provided in
subsections 3 and 4 of section 3 of the Nationalisation Act
and subsection 2 of section 30. By sub-section 2 of section
1A, the declaration contained in sub-section (1) was to be
in addition to and not in derogation of the declaration
contained in section 2 of the Mnes and Mnerals (Regul ation
and Devel oprment) Act, 1957. By section 3 of the Amendnent
Act a new sub-section, nanely, sub-section 3, was introduced
in section 3 of the principal Act. Under clause (a) of the
new y introduced sub-section 3 of section 3, on and fromthe
commencement of section 3 of the Arendnent Act no person
other than (i) the Central ~Governnment or a CGovernnent
conpany or a corporation owned, nmanaged or controlled by the
Central Covernnment, or (ii) a person to whoma sub-I|ease
referred to in the proviso to clause (c) has been granted by
any such Covernment, company or corporation, or (iii) a
conpany engaged in the production of iron and steel, shal
carry on coal mning operation, in India, in any form Under
clause (b) of sub-section 3, excepting the mning |eases
granted before the Anendnent Act in favour of the
Covernment, conpany or corporation referred to in /clause
(a), and any sub-lease granted by any such Governnent,
conpany or corporation, all other mning |eases and sub-
leases in force imedi ately before such conmmencenent shal
inso far as they relate to the winning or mning of coal
stand term nated. Cause (c) of the newy introduced sub-
section 3 of section 3 provides that no | ease for wi nning or
m ning coal shall be granted in favour of any person other
than the Governnent, conpany or corporation referred to in
clause (a). Under the proviso to clause (c), the Governnent,
the conpany or the corporation to whoma |ease for w nning
or mining coal has been granted nay grant a subl ease to any
person in any area if, (i) the reserves of coal in the area
are in isolated small pockets or are not sufficient for
scientific and econom cal devel opment in a co-ordi nated and
integrated manner, and (ii) the coal produced by the sub-

| essee will not be required to be transported by rail. By
sub-section 4 of section 3, where a mining |ease stands
term nated under sub-section 3, it shall be lawful for the

Central Covernment or a GCovernment company or corporation
owned
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or controlled by the Central Governnment to obtain a
prospecting licence or mning | ease in respect of the whole
or part of the Iand covered by the mning | ease which stands
term nated. Section 4 of the Anendment Act introduces an
additional provision in Section 30 of the Principal Act by
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providing that any person who engages, or causes any ot her
person to be engaged, in winning or nmning coal fromthe
whole or part of any land in respect of which no valid
prospecting licence or mning lease or sub-lease is in
force, shall be punishable wth inprisonnent for a term
which may extend to two years and also with fine which may
extend to ten thousand rupees. Section 5 of the
Nati onal i sati on Anendnent Act repeals the Coal M nes
(Nationalisation) Arendnent O dinance, 1976.

As stated at the beginning of this Judgnent, we are
concerned in these wit petitions to determine the validity
of the Coal Mnes Nationalisation (Arendnent) Act, 67 of

1976, to which we wll refer as ’'The Nationalisation
Amendnment Act’ .
Shri Seervai, who appears on behalf of the petitioners

inwit petition No. 257 of 1977, challenges the |egislative
conpetence of the Parlianent +to enact the Nationalisation
Amendnment “Act. Article 246 (1) confers upon the Parlianent,
notw t hst andi ng anything contained in clauses 2 and 3 of
that Article, the exclusive power to nmake |aws with respect
to any of the nmatters enunerated in List | of the Seventh
Schedul e, called the "Union List’. Cause 2 of Article 246
deals with the power of the Parlianment and the State
Legislatures to make laws with respect to any of the matters
enunerated in the Concurrent List, while clause 3 deals with
the power of the State Legislatures to make laws with
respect to any of the matters enunerated in the State List.

The relevant ‘entries in List'| are Entries 52 and 54
whi ch read thus:

Entry 52:-Industries, ~the control of which by the
Union is declared by Parlianent by law to be expedi ent
in the public interest.

Entry 54:-Regul ation of m nes and m ner a
devel opnent to the extent to which such regulation and
devel opnent under the control of the Union is declared
by Parliament by law to be expedient in the public
i nterest.

Entry 24 of the State List reads thus:

Entry 24:-Industries subject of the provisions of

entries 7 and 52 of List I.
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W are not concerned here with Entry 7 —of List | which
relates to ’'Industries declared by Parliament by law to be

necessary for the purpose of defence or for the prosecution
of war’.
Shri Seervai’'s argunment runs thus:
(a) Laws made in the exercise of power conferred
by Entry 54 nust stand the test of public
i nterest because the very reason for/ the
Parlianment acquiring power under that entry
is that it is in public interest that the
regul ation of mnes and mnerals should be
under the control of the Union. In other
words, Entry 54 confers a |egislative power
which is purposive, that is to say, any |law
nmade in the exercise of the power under Entry
54 nmust be designed to secure the regulation
and devel opment of coal mines in public
interest or el se it nmust fail. The
Nati onal i sati on Arendnent Act is not such a
| aw whi ch Parliament can pass under Entry 54
because, that Act not only termnates al
| eases but it destroys the contracts of
service of thousands of worknen, and indeed
it destroys all other <contracts and al
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(b)

(¢)

(d)

securities for noneys lent wthout even so
much as nmaking a provision for priorities for
t he paynent of debt s. Si nce t he
Nati onal i sati on Amendment Act terminates al

| eases, it is a conplete negation of the
integrated schene of t aki ng over the
managenent  of m nes, acquisition of the
rights of |ease-holders and the running of
t he mines.

The word ’'Regulation’ in Entry 54 does not
include ’Prohibition’. ’'Regulation” should
not also be confused wth the expression
"Restrictions’ occurring in Article 19(2) to
(6) of the Constitution. |In the very nature
of things, there cannot be a power to
prohi bit "the regulation and devel opnent of
m nes and minerals’ . Section 3(4) inserted by
the Nationalisation Amendnment Act inposes no
obligation on the Central Governnment or any
other authority to obtain a mning | ease and
work the mines, the ‘leases in respect of
whi ch stands term nated under the Act. The
words it shall be lawful" for the Centra
Governnment to obtain a lease are words of

di scretionary power whi.ch create no
obligation. They only enable the Centra
Government to obt ain a lease, maki ng

sonet hing | egal and possible for which there
woul d ot herwi se be no

right or —authority to do. Section 3 (4) does
not confer a power coupled with a duty; it
nerely confers a faculty or power. No Court
can by a Wit of Mandanus-or otherw se conpel
the Central Governnent to obtain a |ease of
coal mne and to run it under any  of the
provi sions of the Nationalisation Anmendnent
Act .

Where the Legislative power is distributed
anong different | egi sl ative bodies, t he
Legi slature may transgress its legislative
power either directly or —mnifestly,  or
covertly or indirectly. In the instant case,
the exercise of power by the Parlianment is
col our abl e because although.in passing the
Nati onal i sati on Amendnent Act it purported to
act within the limts of its legislative
power, in substance and in reality it
transgressed that power, the transgression
being veiled by what appears on proper
examnation to be a nere pretence or
di sgui se.

In order to tear off the veil or disguise and
in order to get at the substance of the law
behind the form the Court nust exam ne the
effect of the legislation and take into
consi deration its object, purpose and design

Were the legislative entry is purposive,
like Entry 54 of the Union List, it is the
object or purpose of the legislation which
requi res consideration. The purpose for which
the Parlianent is permtted to acquire
| egi sl ative power of Regul ati on and
Devel opnent of nmines nust dictate the nature
of law made in the exercise of that power
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because public interest demands that power.
Under the provisions of the Nationalisation
Amendrment  Act, not only is there no
obligation on the Central CGovernment to run a
m ne, but there is no obligation inposed upon
it even to carry out prospecti ng or
investigation in order to decide whether a
particular mne should be worked at all
Section 3(4) nerely authorises the Central
CGovernment to apply for "a prospecting
licence or a mining |ease in respect of the
whol e or part of the land covered by the
mning |ease which stands determned". A
cl ose exanination of the Act thus discloses
that far~ fromproviding for regulation and
devel opnent — of coal mines, it totally
prohibits all mning activity even if the
State Governnent wants to run a mne. It does
1070

not inpose prohibition as a step towards
running the  mnes since there is neither any
obligation to -carry out the prospecting or
i nvestigation nor to run the m nes.

(e) The Nationalisation Amendnent Act runs
directly counter to the whole policy of the
Coal M nes (Nationalisation) Act of 1973, to
acquire and run the mnes. The Parent Act
beconmes a dead letter in regard to several of
its provisions ass a result of the amendnent
Act. It ~only adopts a colourable device to
amend the Nat i onal i sati on Act whi | e
conpletely negativing it in fact. The Act
therefore lacks |egislative conpetence and
is, in the sense -indicated, a colourable
pi ece of |egislation.

(f) Article 31(A)(1)(e) only lifts a restriction
on the legislative conpetence in so far as
viol ati on of fundanental rights is concerned.
The nost benign notive cannot neke ‘a |aw
valid if the legislative conpetence is
I acki ng.

In support of his subm ssion that the provisions of the
Nati onal i sati on Arendnent Act are not conceived in public
interest and therefore they transgress the linmitations of
Entry 56, List I, learned counsel relies on.the circunstance
that whereas the Coal M nes Managenment Act and the Coa
M nes Nationalisation Act  of 1973 contain el abor at e
preanbl es, the Amendnent Act contains no preanble setting
out the mschief to be remedied or the benefit to be
secured, for which the parent Act had failed to provide. At
first blush, it is said, it would appear that the preanble
to the parent Act can be read into the Nationalisation
Amendnent Act but that is inmpernissible since that preanble
provides for acquisition and running of the mines and can
have no application to an Act which provides for term nation
simpliciter of all mning |eases. The preanbles to the
Managenment Act and the Nationalisation Act are said to be
significant in that they show that those Acts were enacted
in public interest with a viewto rational and co-ordi nated
devel opnent of coal production and for pronoting the optinmm
utilisation of coal production consistently with the grow ng
requirenents of the country. Learned counsel has also
conpared and contrasted the provisions of these two Acts
with the provisions of the Nationalisation Arendment Act for
maki ng good his point that the latter serves no public
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interest since it nerely termnates all existing | eases. The
contrast, it is argued, is also provided by section 4A of
the Mnes and Mneral Regulation and Developnent Act 1957
whi ch, while providing for premature termination of nining
| eases, requires that

1071

such termination has to be followed by the granting of a
fresh mning |ease so that the nmines will continue to work.
Reliance is placed by counsel on the decision of this Court
in K C Gajapati Narayan Deo & O's. v. The State of Oissa
to show how although the legislature in passing an Act
purports to act within the limts of its |egislative power,
in substance and in reality it can transgress that power,
the transgression being veiled by what appears on proper
exam nation to be a nmere pretence or disguise. Attention is
then drawn to the decisionin Attorney General of Alberta v.
Attorney General of Canada as showing that in order to tear
off the veil or disguise or in order to get at the substance
of the'law behind the form the court can examn ne the effect
of the l'egislation and take into consideration its object,
purpose or_ design. In support of the submission that the
word regulation in Entry 54 does not include prohibition

reliance is placed on the decision of the Federal Court in
Bhola Prasad v. The King Enperor wherein after setting out
two decisions of the Privy Council in Minicipal Corporation
of City of Toronto v. Virgo and Attorney-CGeneral for Ontario
v. Attorney-Ceneral for Canada in which it was held that
"regulation’ did not include 'prohibition ,  Gwer, C. J.
nserved that he saw no reason to differ from the view
expressed in those cases.

The central thene of these diverse points-is only one:
that the laws made in the exercise off power conferred by
Entry 54, List I, nust stand the test of public interest
since the very reason for the Parlianment acquiring ' power
under that Entry is that it isin the public interest that
the regulation of mnes and mneral devel opment shoul d be
under the control of the Union. The contention is that since
the Nationalisation Amendnent Act  does not inpose upon the
Covernment the duty to run the nmines which are taken over or
even to carry out prospecting and investigation but sinply
provides for the termnation of mning |eases, the Act is
not in public interest. Wuat is in public interest is the
regul ation and devel opnent  of coal mnes, not  tota
prohi bition of their working.

On a careful consideration of this argument which was
made plausible in its presentation, we see no substance in
it. The learned Attorney GCeneral and the |learned Solicitor
CGeneral have drawn our attention to various facts and
ci rcunst ances and to the provisions of various /Acts
i ncluding the Nationalisation Arendnent Act which nake it
i mpossible to hold that the provisions of that “Act are a
nmere
1072
facade for termnating mning | eases without any obligation
in the matter of regul ation of m nes and m nera
devel opnent.

Ganting that Entry 54, List | is purposive since it
qualifies the power to pass a law relating to "Regul ati on of
M nes and M neral Developnent” by the addition of a
restrictive clause, "to the extent to which such regul ation
and devel opment under the control of the Union is declared
by Parlianent by law to be expedient in the public
interest", the provisions of the Nationalisation Anendnent
Act show that they are designed to serve progressively the
pur pose of Entry 54.
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The Nationalisation Anendnent Act, as its very title
shows, is an anending Act. It anended the Coal M nes

(Nationalisation) Act, 26 of 1973. One nust primarily have
regard to the object and purpose of that Act in order to
find out whether the Nationalisation Arendnment Act destroys
the structure of that Act and is a nmere pretence for
acquiring new rights without providing for paynment of any
amount for such acquisition.

The Coal Mnes (Nationalisation) Act was passed in
order to provide for the acquisition and transfer of the
right, title and interest of the owners in respect of the
Coal mnes specified in_ the Schedule to that Act. This was
done with a view to reorganising and reconstructing such
coal mines so as to ensure the rational, co-ordinated and
scientific devel opnent ~and utilisation of coal resources
consistent with the growing requirements of the country. The
hi gh purpose of that Act was ~to ensure that the ownership
and control of such resources are vested in the State and
thereby so distributed as best ' to subserve the conmmpn good.
In order ' to achieve that purpose, the Nationalisation Act
provi des by section 3(1) that:

On the appointed day, the right, title and
interest of theowners in relation to the coal nines
specified in the Schedule shall stand transferred to,
and shall vest absolutely in, the Central Governnent
free fromall incunbrances.

The appointed day is May 1, 1973. For the renoval of doubts
it was declared by section 3(2) that:

If, after  the appointed day, the exi stence of any
other coal mne cones to the know edge of the Centra
Government, the provisions of the Coal Mnes (Taking
over of Managenent) Act, 1973, shall until that mine is
nati onalised by an appropriate |legislation, apply to
such mine.
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By section 4, the Central CGovernment becane the | essee
of the scheduled coal nmines while, section 5 enpowers it to
transfer its leasehold rights to a Governnent conpany.
Chapter Il of the Coal Mnes (Nationalisation Act deal's with
acquisition of the rights of owners of coal m nes, Chapter
[1l with payment of anobunts to owners of coal mines, Chapter
IV with nanagenent of coal mnes, Chapter V lays -down
provisions relating to enployees of coal mnes, Chapter Vi
contai ns provisions governing the paynents of amounts to be
nmade by the Conmi ssioner of Paynents and the |ast Chapter,
Chapter VII, contains mscellaneous provisions.

We have al ready set out the provisions of the
Nati onal i sati on Amendment Act in extenso, a little before
enunerating the various points nade out by Shri Seerava
during the course of his argunent. It will now be enough to
say by way of a sunmming-up of the provisions- of the
Nati onal i sati on Arendnent Act that: (1) by section 3(3) (a)
of the Coal Mnes (Nationalisation) Act, 1973 which was
i ntroduced by the Nationalisation Amendnent Act, no person
ot her than those nentioned in clauses (i) to (iii) can carry
on coal mning operations after April 29, 1976, being the
date on which section 3 of the Nationalisation Arendment Act
cane into force; (2) by section (3)(3)(b) all mining | eases
and sub-1eases stood term nated except those granted before
April 29, 1976 in favour of +the Central Covernnent, a
Gover nment  conpany or corporation owned, nmnaged or
controlled by the Central Governnent; (3) section (3)(c)
prohibits the granting of a | ease for winning or mning coa
in favour of any person other than the Governnent, a
CGovernment company or a corporation of the above description
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provi ded that a sub-lease could be granted by these
authorities to any person if the two conditions nentioned in
the proviso are satisfied; and (4) when a mning |ease
stands terminated under section 3(3), "it shall be |awful"
for the Central CGovernment or the Government conpany or the
corporation owned or controlled by the Central Governnment to
obtain a prospecting licence or a mning | ease in respect of
the whole or part of the |land covered by the mning | ease
whi ch stands term nated. Section 4 of the Nationalisation
Amendnent Act introduced an additional penal provision in
the parent Act.

W are unable to appreci ate the ar gunent SO
neticul ously woven that  these provisions are a direct
negation of the principles of the parent Act and that they
destroy the integral schene of taking over the managenent of
m nes, of acquiring the rights of |[|ease-holders and
continuing to run the mnes. On the contrary, the
Nati onali sati on Amendnment Act is nmanifestly in furtherance
of the! object of nationalisation nmentioned in the preanble
to the parent Act and effec-
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tuates the purpose nentioned in sections 3(1) and 3(2) of
that Act by the addition of a new sub-section, sub-section
(3), which termnates all coal mning | eases and sub-I| eases
except t hose referred in sub-section (3)(b). The
circunstance that the narginal note to section 3 and the
title of Chapter Il of the Nationalisation Act are not
amended by the Nationalisation Anendnent Act, despite the
addition of a new. sub-section, is of Ilittle or no
consequence. That sub-section'is a |ogical extension of the
schene envi saged by the original sub-sections (1) and (2) of
section 3. Besides, marginal notes to the sections of a
statute and the titles of its chapters cannot take away the
effect of the provisions contained in the Act so as to
render those provisions |legislatively inconpetent, if they
are otherwise wthin the competence of the legislature to
enact. One nust principally have regard to the object of an
Act in order to find out whether the exercise of the
| egi sl ative power is purposive, -unless, of course, the
provisions of the Act showthat the avowed or _intended
object is a mere pretence for covering a veiled
transgression conmitted by the |legislature upon its  own
powers. Whether a particular object can be successfully
achieved by an Act, is largely a matter of |egislative
policy.

The Nationalisation Anmendrment Act needs no preanble,
especially when it is backed up by a statenment of objects
and reasons. Cenerally, an amendnent Act is passed in order
to advance the purpose of the parent Act as reflected in the
preanble to that Act. Acquisition of coal mines, be it
renmenbered, is not an end in itself but is only a neans to
an end. The fundanental object of the Nationalisation Act as
al so of the Nationalisation Amendment Act is to bring into
exi stence a state of affairs which wll be congenial for
regulating mnes and for mneral developnment. In regard to
the schedul ed mnes, that purpose was achi eved by the neans
of acquisition. |In regard to mnes which were not included
in the Schedul e, the same purpose was achieved by
term nation of |eases and sub-|eases and by taking over the
right to work the mnes. Termnation of |eases, vesting of
| ease-hol d properties in the State Governnents and the grant
of leases to the Central Government or Governnent Comnpani es
are together the nmeans conceived in order to achieve the
object of nationalisation of one of the vital nmateria
resources of the comunity. An infirmty in Shri Seervai’s
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argunent is its inarticulate prenmse that nmere acquisition
of coal mnes is the end of the Nationalisation Act.

It is also inportant to bear in mnd while we are on
the purposiveness of the Nationalisation Arendrment Act that
nothing contained in the later analogous Acts can be
construed as in derogation of the principle enunciated in
section 18 of the Mnes and Mnerals Regulation and
(Devel opnent) Act, 67 of 1957, which provides that it
1075
shall be the duty of the Central Government to take all such
steps as may be necessary for the conservation and
devel opnent of minerals in India. Therefore, even in regard
to matters falling under  the Nationalisation Arendrment Act
which term nates existing | eases and nakes it lawful for the
Central Government to obtain fresh | eases, the obligation of
section 18 of the Act of 1957 will continue to apply inits
full rigour. As contended by the |earned Solicitor Ceneral
section 18 contains a statutory behest and projects a
purposive | egislative policy. The later Acts on the subject
of regulation of mnes and mineral devel opnment are |inked up
with the policy enunciatedin Section 18.

Much was nmade by M. Seervai of the circunstance that
the Nationalisation Amendnent Act, Wile providing by
section 3(4) that "it shall be lawful” for the Centra
Government, etc., /to obtain a prospecting licence or a
mning lease, did not inpose an obligation on any one to
work the mne of  which the mining lease stood statutorily
term nated. No mandanus, it was urged, could therefore issue
to conpel, for exanple the Central Covernment to work any
particular mne. This -argunent - overlooks -that  Entry 54
refers to two things: (1) regulation of mnes and (2)
m neral developnent. It is true that the Entry is purposive,
since the exercise of the power under Entry 54 has to be
gui ded and governed by public interest. But neither the
power to regulate mnes nor the power to ensure minera
devel opnent postulates that no sooner is a mning |ease
termnated by the force of the (statute, than the Centra
CGovernment nmust begin to work the mine of which the |ease is
terminated. It is possible that after the Nationalisation
Anmendnent Act cane into force, there was a hiatus between
the term nation of existing | eases and the granting of fresh
ones. But, the Nationalisation Amendnment —Act does  not
provide that any kind or type of mine shall not be devel oped
or worked. Conservation, prospecting and investigation
devel opnental steps and finally scientific exploitation of
the mines and mnerals is the process envisaged by the
Nati onal i sati on Anendnent Act. It is undeniable that
conservation of mnerals, which is brought about by the
term nation of existing |eases and sub-I|eases, is vital for
the devel opnent of mines. A phased and graded programme of
conservation is in the ultimte analysis one of ~-the nost
sati sfactory and effective nmeans for the regul ation of mnines
and the devel opnent of minerals.

Learned counsel contended that the Nationalisation
Amendnent Act is destructive of the provisions of the parent
Act. This contention
1076
is whol | y unj ustified. The destruction which the
Nati onal i sati on Arendnent Act brings about is of the |ease
or the sub-lease and not of its subject matter, nanely, the
mne itself. |In termnating the |ease of a house one does
not destroy the house itself. It may be arguable that
prohibiting the wuse of the house for any purpose what soever
may, for practical purposes, amount to the destruction of
the house itself. But we cannot accept the contention that
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the Nationalisation Amendrent  Act contains provisions
directed at prohibiting the working of mines, the |eases in
respect of which are ternminated. A sinple provision for
granting sub-I|eases shows that t he obj ect of t he
Nat i onal i sati on Anendnent Act is to ensure that no mne wll

lie idle or unexplored. Interregnums can usefully be
utilised for prospecting and investigation. They do not |ead
to destruction of mnes. In fact, it is just as well that

the Anendnment Act does not require the new l|essee to
undert ake an adventure, reckless and thoughtl ess, which goes

by the nane of ’'scratching of mnines’, which ultimtely
results in the slaughtering of m nes.
Nat ur al resour ces, howsoever | ar ge, are not

i nexhaustible, which nekes it inperative to conserve them
Wthout a w se and planned conservation of such resources,
there can neither be a systematic regulation of mnes nor a
scientific devel opnent of mmnerals. The inportance of
conservation of natural resources in any schene of
regul ati on and devel opnent of ~such resources can be seen
fromthe fact that the Parlianent had to pass in August 1974
an Act called the Coal Mnes (Conservation and Devel opnent)
Act, 28 of 1974, in order, principally, to provide for the
conservation of coal and devel opment of coal mnes. Section.
4(1) of that Act enables the Central Governnent, for the
pur poses of conservation of coal and for the devel opnent of
coal mnes, to exercise such powers and take or cause to be
taken such neasures as it nmay be necessary or proper or as
may be prescribed. By section 5(1), a duty'is cast on the
owners of coal mines to take such steps as may be necessary
to ensure the conservation of coal and devel opnent of the
coal mnes owned by them Wile noving the Nationalisation
Amendnent Act in the Lok Sabha on May 17, 1976, the M nister
of Energy said that:
for proper scientific working  of coal mines, you
have to have the geol ogical data; you have to have mine
pl ans; you have to know the size of the coal reserves,
the quantity of coal that can be mned; the quality of
coal etc. For this, the detailed explorationhas to be
undertaken. It is only after all this is done that the
experts can decide whether it wll be economically
vi abl e and technically feasible-technical feasibility
cones first and then economc viability-to
1077
mne the coal in that particular area. No scientific
expl oration of coal is possible fromthese areas unti
all the facts are known, until investigation-is done.
The nationalised sector cannot step in unless all this
information is gat hered. (Lok Sabha 'Debates, 5th
series, volume 61, May 17, 1976, colums 91-92.)
Measur es t aken for j udi ci ous preservation and
di stribution of natural resources may involve restrictions
on their wuse and even prohibition, wupto a degree, of the
unpl anned working of the repositories of such resources. W
may in this connection refer usefully to a passage at page
383 of the First Five Year Plan
"Though a mning industry has been in existence in
this country for about half a century, only a
conparatively small nunber of mnes are being worked in
an efficient manner under proper technical guidance.
Many units are too small in size or too poorly financed
for such working. Lack of a conservation policy is also
responsi ble for the present condition of the industry.
There is large wastage, especially in ninerals of
mar gi nal grades, as these are either abandoned in the
m nes or thrown away on the nmine dunps. Ways and neans
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nmust be devised for the mning and recovery of these

low grade materials. Ores which it is not possible to

wor k economically under normal conditions should be

left in the mines so that they nay be extracted at a

|ater date without serious |oss. The mine dunps al

over the country have to be carefully examned and
sanpled so that their valuable mneral content may be
recovered by nethods of beneficiation now available. It
should be a rule that selective mning of high grade

m nerals alone should not be undertaken and that al

grades should be worked and wherever possible, blended

to produce narketabl e grades.”

It was observed in Attorney-GCeneral for Ontario (supra)
that a power to regulate assunes, naturally if not
necessarily, the conservation of the thing which is to be
made the subject of ~regulation. This position does not
mlitate against what was observed by Lord Davey in Virgo
(supra) that "there is marked distinction to be drawn
between the prohibition or prevention of a trade and the
regul ation or governance of ~it, and indeed a power to
regul ate and govern seens to inply the continued existence
of that which is to be regul ated or governed". In the forner
case, the Canada Tenperance Act, 1886 was held ultra vires
the Dominion as it  purported to repeal the prohibitory
clauses of a provincial Act, but its own provisions were
hel d
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valid when duly brought into operation in any provincia
area as relating to the peace, order, and good Governnent of
Canada. In Virgo the question turned on the scope of power
to frame by-laws and the decision of the Privy Council was
that a statutory power conferred ~upon a nmuni ci pa
corporation to nake by-laws for 'regulating and governing a
trade, "does not authorise the making it unlawful to carry
on a lawful trade in a |awful-manner”. It may be borne in
mnd that different considerations apply in the construction
of power to frame by-laws but even then, the Privy Counci
qualified the above statenent of |aw by adding the cl ause,
"in the absence of an express power of prohibition".

In support of his submi ssi on that under t he
Nati onal i sati on Arendment Act there is no obligation on any
person or authority to run a mne, Shri Seervai relies on a
passage in Craies on Statute Law, 6th edition, page 284, to
the follow ng effect:

Statutes passed for the purpose of enabling
sonmething to be done are usually expressed in
perm ssi bl e | anguage, that is to say, it is enacted
that it shall be lawful’, etc. or that "such and such
a thing may be done’. Prinma facie, these words inmport a
di scretion, and they nust be construed as discretionary
unl ess there be anything in the subject-matter to which
they are applied, or in any other part of the statute,
to show that they are meant to be inperative".

But the very passage, after enunciating this principle,
refers to a decision in Julius v. Bishop of Oxford in which
Lord Cairns said that though the words 'it shall be |awful’
are words nmeking that |egal and possible which there would
otherwise be no right or authority to do and that though
those words confer a faculty or power, stil

"there may be something in the nature of the thing
enpowered to be done, sonmething in the object for which
it is to be done, something in the conditions under
which it is to be done, sonmething in the title of the
persons for whose benefit the power is to be exercised,
whi ch may couple the power with a duty, and make it the
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duty of the person in whom the power is reposed to

exerci se that power when called upon to do so"

It seens to us clear, and we have di scussed that aspect
at length, that section 3(4) uses an enabling or permissive
expression in order that regulation of mines and mnera
devel opnent may be ensured after a scientific prospecting,
i nvestigation and planning. It is doubt-
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less that, in the |[Ianguage of Lord Cairns in Julius, there
is sonething in the nature of the thing which the
Nati onal i sati on Arendnent Act enpowers to be done, something
inthe object for which it 1is to be done and something in
the conditions under which it is to be done which couples
the power conferred by the Act with a duty, the duty being
not to act in haste but wth reasonable pronptitude
dependi ng upon t he nat ure of t he problem under
i nvestigation. An -obligation to act does not cease to be so
nmerely because there is no obligation to act in an ad-hoc or
i mpronptu manner. It is in the context of a congl oneration
of these ' diverse considerations that one nust appreciate
why, in section 3(4) whi ch™ was i ntroduced by t he

Nati onal i sati on Anmendnent Act, Par | i ament used t he
perm ssive expression"it shall be |lawful".

Thus, a broad and liberal approach to the field of
| egi sl ati on denmarcated by Entry 54, List |, an objective and

practical understanding of the provisions contained in the
Nati onal i sati on Amendment Act and a realistic perception of
constitutional principles wll point-to the conclusion that
the Parliament had the |egislative conpetence to enact the
Nati onal i sati on Amendnent Act.

The argurment which we have just disposed of is comon
to all the matters before us. The contention to which we
will now turnis Ilimtedin its application to conposite
m nes which contain layers of coal and some other mneral
usually fireclay. This branch —of Shri Seervai’'s argunent
rel ates to the construction of the Coal M nes
(Nationalisation) Act, 26 of 1973, and the Nationalisation
Amendnent Act. The argunent is that |eases of ‘conposite
mnes in which there are alternate seans of coal and
fireclay do not fall within the scope of these Acts.

The pleadings in this behalf are full and complete in
Wit Petition No. 257 of 1977 argued by Shri Seervai- and
they are tolerably adequate in a few other petitions. It is
expressly averred and not effectively traversed in Wit
Petition 257 of 1977 that:

the coal and fireclay deposits in the said area

are so mixed wup that one cannot work either for
extraction of <coal or for extraction of fireclay
wi t hout disturbing each of the said two mnerals. The
deposits are such that at one |layer there is coal, the
next layer is fireclay, the other |ayer is‘'coal, the
next layer is again fireclay and so on

Ni rode Baran Banerjee, who is the petitioner in that Wit

Petition, holds a conposite | ease dated Cctober 17, 1973 for

m ning coal as well as fireclay.

1080

It is urged by the |earned counsel that t he
Nati onal i sati on Arendment Act ternminates mining |leases in
respect of coal only and that the |l aw term nating | eases for
m ning coal cannot apply to a mne which contains not only
coal but fireclay also. The totality of the subm ssion on
this point nay be put thus:

(a) Under Article 31(1) of the Constitution, no
person can be deprived of his property wthout the
authority of law Article 31A(1) which exenpts the | aws
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nmentioned in clauses (a) to (e) frominvalidity under
Articles 14, 19 and 31 does not dispense wth the
necessity of the authority of Ilaw for depriving a
person his property, because the opening words of
Article 31A(1) are ".... no law providing for ..."
matters nmentioned in clauses (a) to (e) shall be deened
to be void as offending Articles 14, 19 and 31

(b) The Nationalisation Arendnent Act confers no
authority to termnate a conposite lease for nining
coal and fireclay. The right to nine fireclay is given
to the petitioner by law and it can only be taken away
by | aw.

(c) Though the Nationalisation Anmendnent Act does
not in terms prohibit the petitioner from mning
fireclay, the effect of the lawin a practical business
sense, is to prohibit the petitioner from mining
fireclay and, = therefore, the positionis the sane as
though the ~Act had enacted the prohibition in express
terns. The Court nust |look at the direct inpact of the
law'on~ this right of the party, and if that inpact
prohibits him fromexercising his right, the fact that
there is no express prohibition in the Act is

i materi al
(d) The Nationalisation Anendment Act by naking it
puni shable to mne coal, in substance and in a

practical business sense, prohibits the petitioner from
mning fireclay. For this prohibition the Anendnent Act
does not provide, and therefore, there i's no authority
of law for it. Coal and fireclay are tw distinct
m nerals as shown by Schedule Il to the Mnes and
M neral s (Regul ation and Devel opnent) Act, 67 of 1957,
wherein item 1 is coal and item1l5 is fireclay. The
di cti onary neanings of coal and fireclay al so show that
they are two distinct mnerals.
In support of these subm ssions Shri- Seervai relies | very
strongly on the definition of ’coal mne in section 2(b) of
the Coal Mnes (Nationalisation (Act, 26 of 1973, and the
definition, by contrast, of ’'coking coal mne in section
3(c) of the Coking Coal Mnes (Nationalisation) Act, 36 of
1972.
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These submissions are net by the learned Attorney
General with the answer that if a mine has a seam of coal it
is a coal mne within the neaning of section 2(b) of Act 26
of 1973, and that, for the purposes of that definition, it
makes no difference whether the nine has seans of fireclay
al so. The Attorney General says further that the definition
of "coking coal mne in section 3(c) of Act 36 of 1972
contains words of surplusage which ought rather to be
ignored than be allowed to determine the scope of the
definition contained in section 2(b) of Act 26 of “1973. The
contention, in other words, is that a coal mine is amne in
which there is at |east one seam of coal, no matter whether
there are seans therein of fireclay or any other mneral

The | earned Solicitor General contends that the
authority of Law extends to whatever is the necessary
consequence of that which is authorised. |In other words,

authority to do a thing necessarily includes the authority
to do all other things which are necessary for the doing of
that which is authorised. If |aw authorises the termnation
of coal mning leases, it nust be taken to authorise
what ever is necessarily incidental to and consequential upon
it. Therefore, conposite |eases cannot be excepted fromthe
provisions of an Act which termi nates coal nining |eases.
Section 3(3) (a) introduced by the Nationalisation Arendnent
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Act, it is contended, prohibits persons other than those
nmentioned in clauses (i) to (iii) fromcarrying on coa
mning operation in any form |If a person holding a
conposite |l ease can do fireclay mining w thout mning coal
he may do so; otherw se section 3(3) (a) is the authority of
law to prevent him frommning fireclay. In other words,
according to the learned Solicitor General, the necessary
inmplication of lawis that though a conposite |ease for
mning coal and fireclay nmay remain outstanding after the
enactnment of the Nationalisation Amendnment Act, the |essee
cannot work it, if it involves a coal-m ning operation.

The point raised by Shri Seervai is so nicely bal anced
that it is as difficult to reject it wholly as it is to
accept it wholly. The contrast in definitions favours him
The Coal M nes (Nationalisation) Act, 26 of 1973, defines a
coal nmine by section 2(b) thus:

"Coal mne" neans a mine in which there exists one

or  nore seans of coal

If this definitionis considered in isolation, the |earned
Attorney General ~could perhaps be right in his subnission
that any ~minein which there i's one seam of coal, at |east
one, is a coal nine. The definition takes no account of
whet her there are seams of other mnerals, and if so, how
many, in the mne. One seam of coal is enough to nake a mne
a coal mine. For reasons which we will presently nention, it
is not easy to
1082
stretch the definition as far as logic may take it, for that
will produce the result that just one seam of coal at the
roof of a mne or at its base w ll be enoughto bring a m ne
within the definition contained in section 2(b).

The scheme of the Coal Nationalisation  Acts on which
Shri Seervai relies has a relevance of its own ‘on this
poi nt. The Coking Coal M nes (Nationalisation) Act of 1972
and the Coal Mnes (Nationalisation) Act of 1973 cover the
whole field of "Coal’” which was intended to be nationali sed.
The titles of the two Acts and the various provisions
contai ned therein show that what was being nationalised was
three distinct categories of mines: mines containing seans
of coking coal exclusively; mines containing seans of coking
coal along with seans of other coal; and m nes containing

seans of other coal. Though Parlianent —had power under
Article 31A(1) (e) of the Constitution to term nate mning
| eases without paynent of any conpensation or 'amount’, it

decided to nationalise coal mines on paynent ~of amounts
specified in the Schedules to the Nationalisation Acts of
1972 and 1973. Besides, even when sonething apart from
coking coal mnes was acquired, nanely, ’'coke oven plants’,
provi sion was separately mmde in section 11 of the
National i sati on Act of 1972, read with the 2nd Schedul e, for
paynment of anounts to owners of coke oven plants. '@ Thus,
what ever was intended to be acquired was paid for. This
schene is prinma facie inconsistent with the Parlianent
intending to acquire lease-hold rights in other mnerals
like fireclay, without the paynment of any anount.

Coupled with this is the unanbi guous wordi ng of section
3(3) (b) and section 3(3) (c) of the Nationalisation Act of
1973, which were introduced therein by section 3 of the
Nati onal i sati on Arendnent Act. Section 3(3)(b) says that
excepting the mning | eases and sub-leases granted before
the commencenent of the Act in favour of or by certain

bodies or authorities, all other mning |eases and sub-
| eases in force before such comencenent,
"shall in so far as they relate to the wi nning or

m ni ng of coal, stand term nated". (enphasis supplied)
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Section 3(3)(c) provides that:

"no lease for winning or mning coal shall be
granted in favour of any person other than the
CGovernment, conpany or corporation, referred in clause
(a)". (emphasis supplied).

These provisions carry the schene of the Nationalisation
Acts to their logical conclusion by enphasising that the
target of those Acts is coal nines, pure and sinple. \Wat
stands terni nated under
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section 3(3)(b) is certain mning | eases and sub-leases in
so far as they relate to the winning or mning of coal. The
enbargo placed by section 3(3)(c) is on the granting of
| eases for winning or mnining coal to persons other than
those mentioned in section 3(3)(a).

Since the definitionof ’coal mne in section 2(b) of
the Coal Mnes (Nationalisation) Act, 1973 has an uncertain
i mport .and the scheme of that ‘Act and of the Coking Coa
M nes (Nationalisation) Act, 1972 nmkes it plausible that
rights in mnerals other than coke and coal were not
i ntended to be acquired under the two Nationalisation Acts,
it beconmes necessary to conpare and contrast the definition
of "coal mnmne in section 2(b) of the Act of 1973 with the
definition of ’'coking coal mne in section 3(c) of the
Coking Coal M nes/(Nationalisation) Act of 1972. Section
3(c) of the latter Act says:

"' coking coal nine nmeans ~a-coal - nine in which
there exists ‘one or nore seans of coking coal, whether
exclusively or « in additionto any seam of other coal".
(enphasi s supplied).

This definition justifies Shri Seervai’s argunent that
whereas in regard to coking coal mines, the existence of any

seam of other coal was regarded as  inconsequential, the
exi stence of any seam of another nineral” was not considered
as inconsequential in regard toa coal mne. The definition

of coal mne in section 2(b) of the Act of 1973 scrupulously
del eted the clause, "whether exclusively or in addition to"
any other seam The same Legislature which added the
particul ar clause in the definition of 'coking coal nm'ne’ in
the 1972 Act, deleted it in the definition of “coal mne in
the 1973 Act.

The position in regard to the coking coal mnes is
crystal clear, nanmely, that by section 4(1) of the Act of
1972, the right, title and interest of owners in relation to
the coking coal mines specified in the First Schedule to the
Act stood transferred to and vested absolutely in the
Central Gover nnent free from all incunbrances on the
appoi nted day. The same position obtained under section 5 of
that Act in regard to coke oven plants specified in the
Second Schedule. But in so far as coal mines are concerned,
we have, willy-nilly, to proceed on the basis that “bhy reason
of the definition of coal mine contained in section 2(b) of
the Act of 1973, and the definition of coking coal nmine in
section 3(c) of the Act of 1972 which presents a striking
contrast to the definition in section 2(b), conposite coa
mnes, that is to say, coal mines in which there are seans
of coal and fireclay (we are only concerned with fireclay in
these petition), do not fall wthin the scope of the
definition of 'coal mne in section 2(b) of the
1084
Act of 1973. To that extent Shri Seervai’s contention nust
succeed.

But what then is the sequitur? Can the |essees of
conposite mnes (like the petitioners in Wit Petitions Nos.
257, 220, 111, 600, 1130-1134, 352, 221 and 178 of 1977) who
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hol d conposite mning | eases for winning coal and fireclay,
continue their mning operations unabated despite the
provisions of the Nationalisation Amendnent Act? W think
not. It is one thing to say that a conposite mine is outside
the scope of the definition of coal mne in section 2(b) of
the Nationalisation Act of 1973 and quite another to
concl ude therefromthat the other provisions introduced into
that Act by the Nationalisation Arendnent Act will have no
i mpact on composite |leases for winning coal and fireclay.
Section 3(3) (a) which was introduced into the parent Act by
the Nationalisation Anendment Act provides expressly that on
and fromthe commencenent of section 3 of the Amendnent Act,

that is, fromApril 29, 1976, no person other than those
nentioned in clauses (i) to (iii) shall <carry on "coa
m ning operation, in India, in any fornf. Section 4 of the

Nati onal i sati on Amendment ~Act. which introduced sub-section
(2) in section 30 of the parent- Act provides:

"Any person- who engages, or causes any other
person to be engaged in winning or mning coal fromthe
whol'e or part of any land in respect of which no valid
prospecting licence or mning llease or sub-lease is in
force, shall be punishable with inprisonment for a term
which may extend to two years and also with fine which
may extend to ten thousand rupees”.

These provisions of sections 3(3)(a) and 30(2) of the
parent Act will apply of their own force, whether or not the
| essee hol ds a conposite | ease for winning coal and fireclay
and whether or not 'the nmine is a conposite nmine containing
alternate seams of coal and fireclay. 1In other words, as
contended by the |learned Solicitor CGeneral, if  a person
holding a conposite lease can do fireclay m ning wthout
mning coal, he my do so. But if he cannot wwn or mne
fireclay without doing a coal nmining operation, that is,
without winning or mining coal, he cannot do any nining
operation at all. If he does so, he will be liable for the
penal consequences provided for in section 30(2) of the
Nati onal i sati on Act of 1973.

The provision contained in section 3(3)(a) totally
prohibiting the generality of persons fromcarrying on coa
mning operation in India in any form and the pena
provision of section 30(2) virtually
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Leave with the | essees of conposite mnes the husk of a
mning interest. That they cannot win or mne coal is
conceded and, indeed, there is no escape fromthat position

in view of the aforesaid provisions. The only surviving
guestion then is whether they can win or mne fireclay since
their conposite lease is outside the scope of section 2(b)
of the Nationalisation Act of 1973. The answer has to be in
the negative on the basis of the very avernents made by the
petitioners in their Wit Petitions. For exanple, the
petitioner in Wit Petition No. 257 of 1957 has stated in
his petition, nore particularly in paragraph 5 thereof, that
the seans of coal and fireclay are so situated in the mne
of which he is a lessee, that it is not possible to mne
fireclay without mning coal. This position was not only
adnmitted but reiterated by Shri Seervai, both during the
course of his oral argunent and in his witten brief. The
conclusion is therefore inevitable that the |essees of
conposite mnes wll, for all practical purposes, have to
nurse their deeds of |ease without being able to exercise
any of the rights flowing fromthem On their own show ng,
they will be acting at their peril if they attenpt to win
fireclay. If they cannot win fireclay w thout w nning coal

they cannot win fireclay either, even if they hold conposite
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| eases under which they are entitled to wn coal and
fireclay.

This position fortifies the argunent of the |earned
Solicitor Ceneral that though the Parlianent provided for
the paynment of ampunts for acquisition of certain interests
under the Nationalisation Acts of 1972 and 1973, it did not
intend to pay any conpensation or anount for the term nation
of leasehold rights in respect of conposite mnes. M nes
whi ch have alternate seans of coal and fireclay are in a
class by thenselves and they appear to be far fewer in
nunber as conpared with the coking coal mnes and coa
m nes, properly so called. The authority of law for the
termination of the rights of conposite lessees is the
provi sion contained in section 3(3) (a), the violation of
which attracts the penal provisions of section 30(2) of the
Nati onal i sation Act ~of 1973.  The Parlianent has deprived
conposite |l essees ~of their right to wn fireclay because
they cannot do so w thout w nning coal. The wi nning of coa
by the generality of people is prohibited by the section
3(3) (a) of the Act of 1973.

This-is just as well, because Parlianment could not have
i ntended that such islands of exception should swallowthe
main stream of the ~Nationalisation Acts. Cbviously, no
rights were intended to be |left outstanding, once the rights
in respect of coking coal mines and coal mnines were brought
to an end.
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The petitioners in Wit Petitions Nos. 257, 220, 111
600, 1130 1134, 352, 221 and 178 of 1977 hold conposite
mning leases for mning fireclay and coal. In these
Petitions we had passed the followi ng order on May 5, 1978:

"These petitions are allowed partly in that the
petitioners therein shall be entitled, for the duration
of the wunexpired portion of their existing |eases, to
carry on mining operations for the purpose of w nning
fireclay so long as, and to the extent that, they do
not carry on any coal mning operation or engage in
wWinning or mining coal. In these Wit Petitions there
will be no order as to costs".

As we have already stated, no tangible benefit wll
accrue to the petitioners fromthis order because, on their
own showi ng, they cannot carry on mning operations for the
purpose of winning fireclay wthout <carrying on a coa
m ning operation or without engaging in w nning or mning
coal. That is how the matter rests.

The only other arguments which requires consideration
is the one made principally by Shri A K Sen which, like
Shri Seervai’'s argument of |egislative conpetence, i s conmpn
to all the wit petitions. Shri Sen’s argunent may be stated
t hus:

(1) The Nationalisation Arendnent Act affects, in
substance, two kinds of transfers: the transfer of the
| easehol d interests of the I|essees in favour of the
| essor, nanely the State; and the transfer of the
m ni ng business of the | essees in favour of the Centra
CGovernment. Since these transfers anobunt to acquisition
within the neaning of Article 31(2), the Act is open to
chal |l enge under Articles 14, 19(1) (g) and 31 of the
Consti tution.

(2) The Nationalisation Arendnent Act is open to
chal |l enge under Article 14 because |essees who fal
within that Act are patently discrimnated against in
conparison with | essees of other nines, both coking and
non-coking, who were paid conpensation when their
property was taken over, first for managenent under the
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Managenent Acts and then under the Nationalisation

Act s.

(3) The Nationalisation Arendnent Act is open to
chal | enge under Article 19(1) (9) because t he
prohi bition against |essees from carrying on their
busi ness and the transfer of their business, in
substance, to the Central Governnent or a Conpany is an
unreasonabl e restriction on the
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right of the lessees to hold their |ease-hold property

and to carry on their business of mning.

(4) The Act is open to challenge under Article 31
because no provision is nade for the paynent of any
amount what soever to the | essees whose mning busi ness
is taken over under the Act. No public purpose is
involved either ~in the termination of the |essees’
interest or in the acquisition of their business.
Expropriation w thout paynent of any anount requires a
very heavy public purpose.

(5) Since no provision whatsoever is nade for the
paynment of any amount to the l'essees whose | eases are
ternminated, the Nationalisation Armendnment Act is not a
"Law within the meaning of Article 31(2) and therefore
Article 19 (1) (f) is attracted.

(6) The /Act is not saved fromthe challenge of
Articles 14, 19 and 31 by Article 31A(1)(e) because
that Article provides for extinguishnent which does not
amount to acquisition by the State. If extinguishnent
amounting to acquisition was intended to be saved under
Article 31A(1) (e), the subject matter dealt with by
clause (e) would have been included in clause (a) of
that Article.

It shall have been noticed that the entire ‘argunent
hi nges around the premise that, by the Nationalisation
Amendnent Act, the petitioners right'to property has been
acquired without the paynment  of any ampunt and that they
have been wunreasonably deprived (of their right to/carry on
the business of mining. A close and careful examination of
the provisions of the Coal Mnes (Nationalisation) Act, 1973
and of the anmendnents made to t hat Act by the
Nati onal i sati on Arendnent Act will show that there is no
substance in either of these contentions.

The Coal M nes (Nationalisation Act, 1973) nationalised
coal mnes by providing by section 3(1) that on the
appoi nted day, that is on May 1, 1973, the right, title and
interest of the owners in relation to the coal mnes
specified in the Schedule shall stand transferred to, and
shal |l vest absolutely in, the Central Governnent free from
all incunmbrances. The Scheduled mines, 711 in nunber’ and
situated in reputed coal bearing areas, were the ones which
were engaged openly, lawfully and uninterruptedl y-in doing
coal mning business. Since it was possible to ascertain and
verify the relevant facts pertaining to these undert akings,
they were taken over on payment of anmounts
1088
mentioned in the Schedule to the Act, which varied fromni ne
to mne depending upon the value of their assets, their
potential and their profitability. 1In the very nature of
things, the list of mnes in the Schedule could not be
exhaustive because there were and perhaps even now there
are, unauthorised mines worked by persons who did not
possess the senblance of a title or right to do mning
busi ness. Persons falling within that category cannot cite
the Constitution as their charter to continue to indulge in
unaut hori sed mning which is unscientific, unsystematic and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 40 of 45

detrimental to the national interests by reason of its
tendency to destroy the reserve of natural resources. But
al ongsi de these persons, there could conceivably be mne
operators who nmay have been doing their business lawfully
but who were not easily or readily identifiable. Section
3(2) of the Nationalisation Act, 1973 nmade provision for
taki ng over the managenment of such mines by declaring for
“"the renopval of doubts" that if, after the appointed day,
the existence of any other coal mine cones to the know edge
of the Central CGovernnent, the provisions of the Coal M nes
(Taking Over of Managenent) Act, 1973, shall, until that
mne is nationalised by an appropriate legislation, apply to
such mine. Owners of mnes whose nmines were not included in
the Schedul e but whose right, title and interest was to vest
eventually in the Central Governnment under "an appropriate
| egi sl ation" envi saged by section 3(2) of t he
Nati onal i sati on Act were, by this nethod, placed on par with
the owners of mines of which the managenent was taken over
under the Coal M nes (Taking Over of Managenent) Act, 1973.
That Act ‘provides by section 7(1) that every owner of a coal
m ne shall be given by the Central Government an anount in
cash for the wvesting in it, under section 3, of the
management of such mine. By section 7(2), for every nonth
during which the nanagenent of a coal mne remains vested in
the Central Governnment, the anmount referred to in sub-
section (1) shall be conputed at the rate of twenty paise
per tonne of coal on the highest nonthly production of coa
fromsuch nine during any nmonth in‘the years 1969, 1970,
1971 and 1972. The two provi sos-to that sub-section and the
ot her sub-sections of section 7 provide for other matters
relating to paynment of —anpbunts to the owners of coal nines
of which the managenent was taken over. The Nationalisation
Anmendnent Act carried the schene of these two Acts to its
| ogi cal conclusion by terninating  the so-called | eases and
sub-1 eases which m ght have remai ned outstanding. Thus, the
purpose attained by these Acts is (1) to vest in the Centra
Government the right of managenent of all coal mnes; (2) to
nationalise the mnes nentioned in the Schedule; (3) to
provide for the taking over of managenent of coal m nes the
exi stence of which comes to the know edge of the Centra
Covernment after the appoint-
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ed day and lastly (4) to termnate all mning | eases. The
Managenent Act and the Nationalisation Act provide for
paynment of anounts, by no neans illusory, to the owners of
coal mnes whose rights were taken over. In the norma
course of human affairs, particularly business affairs, it
is difficult to conceive that owners of coal mnes who had
even the vestige of a title thereto would not bring to the
notice of the Central Government the existence of /'their
m nes, when such nmines were not included in the Schedule to
the Nationalisation Act. Those who did not care to bring the
exi stence of their mnes to the know edge of the Centra
CGovernment, even though anounts are payable wunder the
Managenent Act for the extinguishnent of the right  of
managenent, did not evidently possess even the senbl ance of
atitle tothe mnes. The clains of |essees, holding or
all egedly hol ding wunder such owners, would be as tenuous as
the title of their putative |essors.

The Nationalisation Anmendnment Act by section 3(3) (b)
undoubtedly termnates all existing |eases and sub-I|eases
except those already granted in favour of persons referred
toin clauses (i) to (iii) of section 3 (3)(a). Simlarly,
section 3 (3)(a) inposes an enmbargo on all future coa
m ni ng operations except in regard to the persons mentioned
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in clauses (i) to (iii). But the generality of |eases which
are alleged to have remmined outstanding despite the com ng
into force of the Mnagenent Act and the Nationalisation
Act, were nostly precarious, whose holders could at best
present the famliar alibi that the origin of their rights
or of those from whom they derived title was lost in
antiquity. Neither in law, nor in equity and justice, nor
under the Constitution can these |essees be heard to
conplain of the termination of their |ease-hold rights
wi thout the payment of any ampunt. The provision contai ned
in section 3(3)(b) of the Nationalisation Anendment Act was
made ex nmajore cautela so as not to |eave any |lease of a
coal mne surviving after the enactnment of the Managenent
Act and the Nationalisation Act. There was no reasonable
possibility of a lawful 1ease surviving the passing of those
Acts; but if, per chance, anyone clained that he held a
| ease, that stood terni nated under section 3(3)(b).

Once the real nature of the schene envisaged by the
Managenent Act t he Nat i onali sati on Act and the
Nati onal i'sation Amendnment Act is appreciated, it wll be
easy to see that section3(3) (b) of the Nationalisation
Amendnment Act brings about an extingui shment sinpliciter of
coal mning |eases within the nmeaning of Article 31A (1)(e)
of the Constitution. That Article, as it stood prior to the
44t h Anmendnent, read thus:
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"31A. (1) Notwithstanding anything contained in
Article 13, no law providing for

(e) the extinguishment or nodification of any
rights accruing by virtue of any agreenent,
| ease or licence for the purpose of searching
for, or wnning, any mneral or mneral oil
or the premature termnation or cancellation
of any such agreenent, |ease or |icence,

shall be deened to be void on the ground that it is

i nconsistent with, or takes away or abridges any of the

rights conferred by article( 14, article 19 or article

31".

We are not concerned wth the anmendnent introduced by
the 44th Amendnent Act which deleted the reference to
Article 31, since that Amendnent Act cane into force
prospectively with effect from June 20, 1979.

We are unable to accept that the termination of the
mning |eases and sub-leases brought about by section
3(3)(b) of the Nationalisation Amendnent ~Act is a nmere
pretence for the acquisition of the mning business of the
| essees and the sub-lessees. W have already shown how, in
the context of the schene of the Mnagenent Act, the
National i sation Act and the Nationalisation Amendnent Act,
it is inpossible to hold that the true intent of the |ast
nmentioned Act was to 'acquire’ anyone’'s business. This would
be so whether the word "acquire’ is understood in its broad
popul ar sense or in the narrow technical sense which it has
cone to possess. \Whatever rights were intended to  be
acquired were paid for by the fixation of anobunts or by the
laying dowmm of a formula for ascertaining anounts payable
for acquisition. It is hard to believe that having provided
for payment of anounts for acquisition of nanagenment and
ownership rights, the legislature resorted to the subterfuge
of acquiring the mning business of the surviving |essees
and sub-lessees by the device of termnating their |eases
and sub-leases. The legislative history leading to the
term nation of coal-mning |leases points to one conclusion
only that, by and large, every lawful interest which was
acquired was paid for; the extinguishment of the interest
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which survived or which is alleged to have survived the
passi ng of the Managenent Act and the Nationalisation Act
was provided for nerely in order to ensure that no | oophol e
was left in the inplenmentation of the schene envisaged by
those Acts.
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This will provide a short answer to Shri Sen's argunent
that persons whose |eases and sub-leases are terninated
wi t hout paynent of any anount are discrimnated against in
conparison with other |essees who were paid anbunts when
their property was taken over. The answer is that persons
dealt with by section 3(3)(b) of the Nationalisation
Amendnent Act are differently situated fromthose who were
dealt with by the two earlier Acts. No violation of Article
14 is therefore invol ved.

Li kewi se, we see no substance in the contention that no
public purpose is involved in the termnation of the
interest of the |lessees and sub-lessees which was brought
about by /'the  Nationalisation Anendnment Act. The public
pur pose which inforns that Act is the sanme which |ies behind

its two precursors, the Managenent Act and t he
Nati onal i sation Act. The purpose is to reorganize and re-
structure coal m nes so as to ensure the rational

coordi nated and sci‘entific devel opnent and utilisation of
coal resources consistent with the growi ng requirenents of
the country. The Statement of Objects and Reasons of the
Nati onal i sation Anendnment Act points - in the direction
Public purpose runs like a continuous thread through the
wel | -knit schenme of the three Acts under consideration

Thi s discussion is sufficient to nmeet the contention of
the petitioners that the interest of the |essees and sub-
| essees has been "acquired" wunder -the Nationalisation
Amendnent Act by the termination of | eases and sub-| eases.
But, we may examine that contention in the |light of the
rel evant Constitutional provisions and principles. It was
observed in Dwarkadas Shrinivas v. The Shol apur Spinning &
Weaving Co. Ltd. that the provisions of the Constitution
touchi ng fundamental rights nust be construed broadly and
liberally in favour of those on whomthe rights have been
conferred. "The formis wunessential. It is-the substance
that we must seek”. Making every allowance in favour of the
right to property which was available at the relevant tinme
and having regard to the substance of the natter and not
nerely to the form adopted for term nating the interest of
the | essees and the sub-lessees, we are of-the opinion that
the Nationalisation Anmendnent Act involves no acquisition of
the interest of the |essees and the sub-lessees: It nerely
brings about in the |anguage of Article 31A(1)(e)  "the
extingui shment" of their right, iif any, to  wn  coal
VWi chever right, title and interest was [ awful and
identifiable was acquired by the Managenent Act -and the
Nati onal i sation Act. And whi chever interest was acquired was
paid for. Tenuous and furtive interests
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which survived the passing of those Acts were nerely
ext i ngui shed by the Nationalisation amendnent Act.

In Alit Singh v. State of Punjab, it was observed by
H ndayatul l ah, J. in the dissenting judgnment which he gave
on behalf of hinmself and Shelat, J., that in the case of
extingui shment within the nmeaning of Article 31A, if all the
rights in a property are extinguished the result would be
nothing else than acquisition, because no property can
remain in suspense without the rights therein being vested
in sone one or the other. These observations nade by the
| earned Judge are not contrary to anything contained in the
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majority judgnent delivered by Sikri, J., and naturally
therefore, great reliance is placed upon them by the
petitioners. Even greater sustenance is drawn by the
petitioners from the judgnent of a 7-Judge Bench of this
Court in Madan Mohan Pat hak v. Union of India & Ors. In that
case, a settlenment which the Life Insurance Corporation had
arrived at with its enployees was substantially set at
naught by the Life Insurance Corporation (Modification of
Settlenment) Act, 1976. It was held by this Court that the
Act was violative of Article 31(2) since it did not provide
for paynment of any anobunt for the conpul sory acquisition of
the debts owed by the Life Insurance Corporation to its
enpl oyees; that the direct effect of the inpugned Act was to
transfer ownership of the debts due and owing to Cass I
and Cass |V enployees in respect of annual cash bonus to
the Life I nsurance  Corporation and that, since the
Corporation is owned by the State, the inpugned Act was a
Il aw providing for conpul sory acquisition of the debts by the
State within the neaning of Article 31(2A)

These deci si-ons have no-application to the instant case
because the interest of the |essees and sub-lessees which
was brought to termination by section 3(3) (b) of the
Nati onal i sati on Arendnent Act does not conme to be vested in
the State. The Act ~ provides that excepting a certain class
of leases and sub-leases, all other |[|eases and sub-|eases
shall stand terminated in so far as they relate to the
wi nning or mining of coal. There is no provision in the Act
by which the interest so termnated i's vested in the State
Nor does such vesting flow as a necessary consequence of any
of the provisions of  the Act. Sub-section (4) of section 3
of the Act provides that where a mning lease stands
term nated under sub-section (3), it shall belawful for the
Central CGovernnment or a Government conpany or a corporation
owned or controlled by the Central governnment to obtain a
prospecting licence or a mning lease in respect of the
whol e or part of the | and covered by the m ning | ease which
stands so term nated.
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The plain i ntendnment  of the “Act, which, may /it be
reiterated, is neither a pretence nor a facade, is that once
the outstanding |eases and subleases are term nated, the
Central Governnent and the other authorities will be free to
apply for a mning | ease. Any |l ease-hold interest which the
Central CGovernnent, for exanple, nmay thus obtain does not
directly or imediately flow fromthe term nation brought
about by section 3(3)(b). Another event has to intervene
between the termnation of existing | eases and the creation
of new interests. The Central Government, etc. have to take
a positive step for obtaining a prospecting licence /or a
mning lease. Wthout it, the Act would be ineffective to
create of its owmm force any right or interest in-favour of
the Central Covernment, a CGovernment  Conpany or a
Cor porati on owned, managed or controlled by the Centra
CGovernment. As observed by Sikri, J., in Ajit Singh, (supra)
the essential difference between "acquisition by the State"
on the one hand and "nodification or extinguishnment of
rights" on the other, is that in the first case the
beneficiary is the State while in the second the beneficiary
is not the State. The Nationalisation Anendment Act nerely
extingui shes the rights of the | essees and the sub-I|essees.
It does not provide for the acquisition of those rights,
directly or indirectly, by the State. Article 31(2A) will
therefore cone into play, by which,
"Where a | aw does not provide for the transfer of
the ownership or right to possession of any property to
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the State or to a corporation owned or controlled by

the State, it shall not be deened to provide for the

conpul sory acquisition or requisitioning of property,

notw thstanding that it deprives any person of his

property."
The position in Madan Mhan Pathak (supra) was entirely
di fferent because the direct effect of the inmpugned Act was
to transfer ownership of the debts due and owing to O ass
1l and Cass |V enployees in respect of annual cash bonus
to the Life Insurance Corporation; since the L.1.C. is a
Cor porati on owned by the State, the inmpugned Act was held to
be a | aw providing for compul sory acquisition of these debts
by the State within the neaning of clause (2A) of Article
31.

Shri Sen’s argunment on . the question of acquisition of
the rights of | essees and sub-|essees by the State therefore
fails. It follows that ~the Nationalisation Anmendment Act
must receive the protection of Article 31A(1)(e) of the
Constitution, that “is to say, that the Act cannot be deened
to be voidon the ground that it  is inconsistent with or
takes away or abridges any of the rights conferred by
Articles 14, 19 and 31
1094

These are our reasons for the order passed by us on My
5, 1978 which reads thus :

The stay orders passed in these Wit Petitions are
vacated except in those Wit Petitions, viz., Wit
Petitions Nos. 257, 220, 111, 600, 1130-1134, 352, 221
and 178/ 77 in which conposite mning | eases have been
granted for mning both fireclay and coal. The stay
orders in these latter —petitions shall stand nodified
as from to-day on the lines of the order  recorded
bel ow.

All the Wit Petitions -are dismissed wth costs
except Wit Petitions Nos.~ 257,220, 111, 600, 1130-
1134, 352, 221 and 178/77 in-each of which there is a
conposite mning for mning fireclay and coal. These
Petitions are allowed partly in that the petitioners
therein shall be entitled, for the duration of the
unexpired portion of their existing | eases, to carry on
m ni ng operations for the purpose of winning fireclay
so long as, and to the extent that, they do not carry
on any coal mining operation or engage in w nning or
mning coal. In these wit petitions there will be no
order as to costs.

W have already indicated how, though the petitioners
hol di ng conposite |eases were pernmitted to carry on mning
operations for the purpose of wnning fireclay, they,
according to their own showi ng, cannot win or mne fireclay
wi t hout doing a coal mning operation or w thout engaging in

wi nning or m ning coal. It is self-evident -that in
attenpting to wn fireclay, they will have to act at their
own peril since they wll run the risk of being prosecuted

under section 30(2) of the Coal Mnes (Nationalisation) Act,
1973.

Petition Nos. 111, 17v8, 220, 221, 257, 352, 600 and
1130- 1134 partly all owed.

Petition Nos. 150, 151, 180, 205-210, 226, 270-271
346, 355, 403, 396-398, 599, 541, 543, 626, 635-639, 661
687-692, 758/77 and 154, 571-574, 603, 605, 610 and 611/77
di sm ssed
S. R
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