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l. Introduction

Over the years the World Bank has been at the forefront of initiating development projects as well as working
with its development partners in the Bank’s client countries. As part of its efforts to improve environmental
assessments the World Bank envisaged a project aimed at enhancing the effectiveness of public consultations
in those projects that are likely to pose significant impacts on the environment.

This report analyses the legal and institutional frameworks on public involvement in environmental deci-
sion-making in Kenya. It particularly focuses on environmental impact assessments (EIAs) in the World Bank
projects. EIA is a process that is designed at the project planning stage to gather information about the potential
impact of the proposed development activity on the environment and the use of that information in the deci-
sion-making process.

A. The Development of Regulatory Regimes Governing EIA

Environmental input as a policy requirement of the planning machinery of Kenya is captured in the country’s
1965 African Socialism Paper. The Paper stated:

Practices tending to harm rather than to conserve our physical environment must be curbed
through education and legislation.’

The 1980s saw increased Government commitment to improving environmental impact assessments. The
1979-1983 Development Plan? contained elements of the concept of EIA.3 However, for a long time there
has been a lack of legal institutionalisation of formal EIA. Thus these policy considerations have rarely been
replicated in practice.

B. Definition and Requirements of EIA

EIA is usually carried out by two entities: the developer and the planning authority. The developer/project
proponent gathers information about the potential impact of a given project on the environment. This is done
through what is referred to as the environmental impact study (EIS). The planning authority and other rel-
evant authorities then takes into account that information in decision-making. This is called the assessment.
Throughout these processes the interested and affected parties as well as the general public should be in-
volved.

EIA is ordinarily carried out in a number of stages. No matter what form the EIA takes there are certain es-
sentials that must be followed. One principal component of an EIA is a scoping mission. The scoping mission
determines the extent of and approach to the EIA. It delineates what should be carried out in the study, the
alternatives and issues that should be investigated, the procedure that should be followed and the requirements
of the report.

The second component of an EIA is the project brief otherwise known as the initial assessment. This is a brief
account of the expected impact of the project based on its location, magnitude and on the nature of the pro-
posed activities. This brief enables the relevant authorities and the proponent to decide whether a full EIA is
required. This is likely to be the case if the initial assessment indicates that the proposal will result in significant
impacts.

The full EIA involves field studies after which the report is compiled. The report identifies among other things
the potential impacts and the mitigating measures. It is submitted to the planning authority for review.

The object of review is to verify the report and test it for the adequacy and soundness of the information. It is
usual practice for the report to be availed to the public for comment and scrutiny.



ll. The Legal and Institutional Frameworks on Public
Involvement

A. International Legal Provisions

Most of the international legal provisions on the environment constitute generally accepted principles of law
and represent fundamental considerations of humanity.# Although most of these international legal instruments
are not legally binding nationally, most African countries including Kenya have ratified them. Domestic legis-
lation in Kenya largely borrows from international legal provisions. Some of them, especially those that relate
to the environment, could be construed as granting the citizens of Kenya the right to protect the environment.

Of the international legal provisions on the environment, those on procedural rights are critical especially in
relation to the role of civil society in environmental management These procedural rights include the rights of
access to information, participation in decision making, freedom of association and access to justice.?

B. World Bank Requirements for Public Participation

World Bank rules require the incorporation of environmental concerns in all Bank financed projects and activi-
ties. This requirement involves the screening of all activities for their environmental impacts. The major aim of
the assessment is to avoid harm both to the environment and the local populations.

Since 1989 the World Bank adopted formal polices and procedures on environmental assessment via an
Operational Directive to its staff in October 1989. The directive states:

The Bank expects the borrower to take the views of affected groups and local NGOs
(nongovernmental organizations) fully into account in project design and implementation,
and in particular in the preparation of EAs.®

Two years later the Bank published the Environmental Assessment Sourcebook Volume I: Policies, Procedures,
and Cross-sectoral Issues, which provided guidelines on EIA. The 1989 Operational Directive was revised in
October 1991. The essence of the revision was to refine the project classification system and strengthen public
consultation procedures.” Public consultation is a key issue not only in the identification of environmental
impact but also in designing mitigation measures.

The current project classification system has projects classified in three major categories depending on their
potential impacts on the environment.8 Category “A” projects are those that are expected to have adverse nega-
tive impacts. Such projects require full EAs to be undertaken. Category “B” comprises those projects that pose
less significant impacts and require equally less extensive EAs. The projects falling in category “C” have insig-
nificant impact and consequently require no environmental analysis.2 There are three main groups of Category
“A” projects. They include the agriculture sector, the energy/power and the infrastructure sector (comprising
transportation, water and urban development).

Public consultation is recommended to take place during at least two stages. First, at the scoping stage, affected
groups and local NGOs should be consulted shortly after the classification of the project. Second, consultation
should be made once a draft of the EA has been completed.® Throughout the preparation of the EA active
public consultation is encouraged to continue.



C. Institutional Accountability

Responsibility to ensure that public participation occurs in specific projects lies with the borrower (borrowing
member government). The Bank expects the borrower to take all necessary steps to ensure that consultations
are made. Toward this end the Bank often requires special undertakings in the form of agreements or gives this
work to its task manager. The responsibility ultimately falls upon the government’s EA specialists.

The main responsibility of the Bank is usually that of appraising project proposals and supervising implemen-
tation. Supervision naturally involves ensuring the community participation aspects of the EA.1! Thus even
where the borrower engages consultants to carry out EA, the Bank staff would still have to approve the choice
having regard to the consultants’ knowledge and experience especially with consultation requirements.

Borrowers who fail to comply with Bank policy on EA requirements risk being abandoned due to refusal of the
Bank to continue with that project. The borrowing government draws up the terms of reference (TORs), selects
the EA team and provides it with the means to undertake the study and ensures compliance with Bank require-
ments and other applicable laws and regulations. The report is then submitted to the Bank for appraisal.

Under the Kenya’s Environment Management and Coordination Act the EIA is undertaken by the project pro-
ponent at her/his own expense. The EIAs are, however, required to be conducted by experts authorised by the
National Environment Management Authority (NEMA).12 NEMA is empowered to set up a technical advisory
committee to advise it on EAs. Besides, there are also lead agencies which may submit written comments on
EAs upon request. These agencies consist of organizations and institutions in which the law vests functions of
control or management of aspects of the environment. The Environment Management and Coordination Act
further states that non-compliance with the EIA requirements may give rise to an offence.

D. Kenya Laws on Public Involvement in Environmental Decision-
Making

1. Constitutional Law, Civil Rights and Administrative Law Provisions

The current Constitution'3 does not have direct environmental provisions. It does, however, place importance
on the right to life and experts argue that this right to life encompasses the right to a clean and healthy environ-
ment.'* The Constitution of Kenya makes provision for the protection of fundamental rights and freedoms
of the individual. Some of these provisions are of direct relevance for public participation in environmental
decision-making. These are mainly the provisions dealing with the freedoms of speech, assembly and associa-
tion; and the right life and the right to secure protection of the law. These fundamental rights and freedoms
of the individual are protected under Chapter V of the Constitution. Of particular significance is Section 80
which provides for the protection of the freedom of association and assembly. Under this section every person
is guaranteed the right to assemble freely and associate with other persons. This includes the right to form or
belong to associations. The Constitution includes the right of access to the High Court for redress in respect of
enforcement of fundamental rights and freedoms of the individual.

These rights and freedoms are subject to respect for the rights and freedoms of others and for the public interest.
These limitations must be provided for under the law. Such law must be reasonably justifiable in a democratic
society. Thus the freedom of assembly and association may be curtailed for the protection of public defence,
public safety, public health, public order, public morality, rights and freedoms of other persons or for imposi-
tion of reasonable conditions relating to, for example, registration and martial law.1°

The right of freedom of expression and freedom of assembly and association are inextricably linked to the right
to information. However, there are numerous obstacles to accessing environmental information. In the consti-
tutional context there is no express provision on the right to information in Kenya. This right is only implied in
the provisions for the protection of fundamental rights and freedoms of the individual. Indeed the Government
has not, until recently, played an active role in informing the public about the pertinent issues relating to public



participation and decision-making in the environment and natural resources fields.

The Government’s failure to avail environmental information has mainly been attributed to constitutional
weaknesses. 6 This is partly because the Constitution does not provide a positive constitutional duty on the
part of the Government to collect and disseminate the relevant information. Further, the claw-back provisions
of the constitution effectively relegate access to information clauses to legal inferiority. This prevailing situa-
tion apparently results in an atmosphere between Government and citizens seeking the information on the one
hand and the use of the legal loopholes by government bureaucrats to restrict information flow on the other.

The Constitutional provisions for the protection of fundamental rights and freedoms of the individual cover
both natural and legal persons. The word “person” is defined in the Constitution to include “any body of per-
sons corporate or unincorporate”.!” There has been detailed judicial pronouncement on what may be regarded
as a “person” within the meaning of the fundamental rights provisions or the Constitution. This was in the case
of Shah Vershi Devshi & Co. Ltd. v. The Transport Licensing Board'® The High Court of Kenya held in this
celebrated case that the constitutional references to “person” covered both natural and legal persons. The ap-
plicant company had been refused renewal of licence under the policy of Africanisation. It appealed to the High
Court claiming breach of its fundamental rights. The court observed:

... a company is a “person’ within the meaning of Chapter V [of the Constitution of Kenya]
and would be entitled to all the rights and freedoms given to a “person” which it is capable of
enjoying”. .... If a right or freedom is given to a “person’ and is, from its nature, capable of
being enjoyed by a “corporation” then a “corporation” can claim it, although it is included
in the list of “rights and freedoms of the individual . The word “individual” like the word
“person”, does, where the context so requires, include a corporation.1®

Accordingly public participation rights accrue to all persons in law. There is currently an ongoing Constitutional
review process that it is hoped will give a more explicit basis for environmental assessments for development
projects.

2. Specific laws dealing with EIA

Kenya’s environmental legislation is scattered in a multiplicity of over 77 resource/sector specific laws.20 The
provisions of most of these Acts (for instance, the Water Act; the Physical Planning Act, Act No. 6 of 1996 and
the Pest Control Products Act Cap 240) are wide enough to accommodate EIA requirements. The main piece of
legislation in this field that adopts a centrally directed environmental scheme is the Environment Management
and Coordination Act, 1999. This Act confers locus standi on individuals to enforce the environmental rights.
It also establishes a right to a clean and healthy environment and makes provision for the carrying out of EIA.

The National Environment Secretariat (NES) was created by presidential fiat in 1974. Until the new law on
EIA came into operation in early 2000 the Planning and Environmental Impact Assessment (PA) Unit of NES
was charged with the role of appraising projects and giving advice. This agency issued EIA regulations and
guidelines to be followed by project proponents. The creation of NES was supposed to elevate environmental
management and coordination from its traditional sectoral premises to the formulation of a national policy ap-
proach.

Although NES did spell out its national EIA functions through structural organisation and the subsequent set-
ting up of the Planning and Environmental Impact Assessment (PA) Unit with wide enforcement and prescrip-
tive powers, it had no clear legal basis.2! Consequently, the powers of NES were not reconciled with those of
existing agencies.



a) The Physical Planning Act, 1996

One of the specific legal methods used in the prevention of environmental degradation is through physical
planning. The Physical Planning Act 1996 came into effect in November 1998 partly due to clamour by policy-
focused environmental NGOs. It repealed and replaced the Land Planning the Town Planning Acts.22

Under the Physical Planning Act, physical development activities are supposed to be carried out according to
physical plans. Accordingly the process of physical planning involves two stages: the plan making stage and
the development control stage. The former involves drawing up the actual plan to indicate the various activi-
ties and zones whereas the latter involves the process of determining applications by developers to carry out
specific development activities.

Physical planning is the function of the Director of Physical Planning. The office of the Director of Physical
Planning is established in the Ministry of Lands and Settlement. There is therefore little local participation
as this is a national office. Nevertheless, the Act creates liaison committees at various administrative levels
including at the district level thus involving local authorities (not communities) but their role is restricted to
hearing appeals against decisions of the Director of Physical Planning. There is only one private sector repre-
sentative from the Institute of Physical Planning and Surveying of Kenya.

Physical plans fall into two categories: regional plans and area plans. Regional plans cover vast regions such as
provinces. On the other hand area plans are more detailed and specific as they cover local areas administered
by local authorities. This provides opportunity for public participation and input in drawing up the plans.

The Physical Planning Act provides for environmental impact assessments (EIAs). Section 36 states:

If in connection with a development application a local authority is of the opinion that
proposals for industrial location, dumping sites, sewerage treatment, quarries or any other
development activity will have injurious impact on the environment, the applicant shall
be required to submit together with the application an environmental impact assessment
report.

There appear to be no regulations or official documents implementing or interpreting the above provision.
The Act provides no details nor regulations and guidelines to be followed in the EIA. Pertinent implementing
regulations have evolved from practice and require the EIA be done in accordance with the generally accepted
principles of EIA.

The essence of EIA is to gather information and use that information in the decision-making process. It is there-
fore an integral part of plan making. Although EIA can be carried out in respect of any development activity, it
may not be practical to undertake EIA in all proposed activities. The local authority determines whether an EIA
is to be undertaken or not. It is supposed to require a developer to undertake an EIA in relation to all proposed
projects with potential environmental impacts.

The Environmental Management and Coordination Act 1999 identifies the areas in which EIA must be carried
out23 but the Physical Planning Act appears to leave it to the local authority to decide whether to ask for an EIA
or not. Although public participation in the EIA process is required by the law, this requirement is not always
adhered to.24

Most local authorities lack the expertise to carry out an in-depth review. Hence these authorities use panels of
experts made up of people who do not work within their departments to review the EIA report. If upon conclu-
sion of the review the local authority decides that the project is to go on, it issues an environmental permit.

As indicated above the requirements of the Physical Planning Act relating to environmental impact assessments
obligate developers to seek and obtain plan information from the relevant local authorities. Local authorities
are empowered to demolish buildings put up without the permission of the authority of the area. These planning
requirements received judicial recognition in Momanyi v. Bosire.2°




b) The Environmental Management and Coordination Act, 1999

The Environment Management and Coordination Act, 1999 (EMCA) creates an overhead and all-embracing
agency for the management of the environment as opposed to hitherto existing legislation that set up sectoral
agencies often leading to regulatory competition. It also provides for public participation in environmental law.
The Actestablishes the National Environment Council (NEC); the National Environment Management Authority
(NEMA); the Provincial and District Environment Committees; and the Public Complaints Committee. In all
this administrative structures provision is made for public participation.

The EMCA provides for the right of every person to a clean and healthy environment. It also makes it the ob-
ligation of every person to protect and manage the environment. Any person may bring an action in the High
Court to enforce the right to a clean and healthy environment. Redress may be sought if the right has been
violated, is being violated or is likely to be violated. In determining the dispute the Court will be guided by
the principles of sustainable development such as public participation in the development policies, plans and
processes for the management of the environment.

One great innovation of the EMCA is that it overcomes most of the limitations on standing to sue. It explic-
itly provides that an aggrieved person need not show special damage or peculiar injury beyond that which is
suffered by other affected people. Effectively, this provision grants to every person the right to protect the
environment.

The National Environment Council (NEC) is a top policy making body under the Act charged with the respon-
sibility of formulating policy on matters relating to environment management in Kenya. Those who sit on the
Council include two representatives of public universities in Kenya, two representatives of specialised research
institutions in Kenya, three representatives of the business community and two representatives of NGOs active
in the environmental field. The Council regulates its own procedure and may invite any person to attend and
participate in its deliberations but the invited person is not entitled to vote.

The National Environment Management Authority (NEMA) is the principal Government institution respon-
sible for the implementation of all policies relating to the environment. The Authority is the one responsible for
dealing with EIA. The Board of the Authority includes at least seven members who are not public servants.

The following civil society and business sector representatives sit on the Provincial Environment Committees:
a representative of each local authority within the Province; two representatives of farmers or pastoralists, two
representatives of NGOs involved in environmental management programmes in the Province, a representative
of every regional development authority in the Province.

The District Environment Committees also include a representative of each local authority within the district,
four representatives of farmers, women, youth and pastoralists; two representatives of NGOs involved in en-
vironmental management programmes in the district; two representatives of community-based organisations
involved in environmental management programmes in the district; and two representatives of the business
community in the district. The function of the Provincial and District Environment Committees is the proper
management of the environment within the provincial and district.

The Public Complaints Committee is concerned with investigation of complaints relating to environmental
damage and degradation generally. Its members include representatives of the Law Society of Kenya (LSK),
the NGO sector and the business community.

The EMCA also establishes the National Environment Action Plan (NEAP) Committee. This cross-sectoral
committee prepares the national environment action plan. It consists of, among others, representatives of the
public universities and research institutions of Kenya, the NGO sector and the business community.



EIA MecHANisMs UNDER THE ENVIRONMENTAL MANAGEMENT AND COORDINATION AcT, 1999

As pointed out, the Act is the principal national legislation dealing with EIAs. It imposes on project proponents
the obligation to conduct EIAs and grants all persons the right to participate in the EIA process.26 The Act
states:

Notwithstanding any approval, permit or licence granted under this Act or any other law
in force in Kenya, any person, being a proponent of a project, shall, before financing,
commencing, proceeding with, carrying out, executing or conducting or causing to be
financed, commenced, proceeded with, carried out, executed or conducted by another person
any undertaking specified in the Second Schedule to this Act, submit a project report to
the Authority, in the prescribed form, giving the prescribed information and which shall be
accompanied by the prescribed fee.27

If, after studying the report, it becomes clear to the Authority that the proposal will result in or is likely to
have significant impacts on the environment, then an EIA must be undertaken.28 No other licensing author-
ity can lawfully issue any licence in respect of a project for which an EIA is required under the Environment
Management and Coordination Act. Only a licence issued by the Director General of NEMA would be valid.29
The costs of the EIA are borne by the project proponent.

The categories of projects under the Second Schedule that must undergo EIA are broadly defined. They include
urban development, major roads, storage dams, river diversions, aerial spraying, mining, clearance of forest
areas, irrigation, use of pesticides, processing and manufacturing industries, electrical infrastructure, waste
disposal, nature conservation areas and major developments in biotechnology including the introduction and
testing of genetically modified organisms. The Minister responsible for matters relating to the environment has
powers to amend the Schedule after consultations with the key actors in the environmental field.

The EIAs are required to be conducted by experts authorised by the Authority. Provision is made for the inspec-
tion of the register of the EIA experts by the general public upon payment of a prescribed fee. Under section
59, the public should be notified of the intention to carry out an EIA. The notice is required to contain the fol-
lowing information:

v’ A summary of the project;

v'The place where the project is to be carried out;

v'The place where the EIA report may be inspected; and

v A time limit not exceeding 60 days within which public comments may be submitted.

This time limit may be extended to afford reasonable opportunity for submission of comments. NEMA also has
powers to set up a technical advisory committee on EIAs.30 It can also require the developer to provide further
information in order to ensure accuracy and adequacy of the reports.

If the Authority decides that the project is to go on upon conclusion of the review, it then issues an environ-
mental impact assessment licence. The licence may be given with conditions and the Authority may give other
directives at any stage of the project. The register of EIA licences is maintained by the Authority as a public
document and is open to inspection upon payment of a fee. It is important to note that the requirement for pay-
ment of a prescribed fee may act as an impediment to public participation in instances where members of the
public are unable to raise the fee which is not a far-fetched possibility.




3. General laws dealing with EIA

The sectoral approach to resource management issues characterised the development of EIA as a legal mecha-
nism in Kenya. The EIA typologies as found in the structures and mechanisms under the Water Act attest
to this. The Act sets up a Water Authority for the management of water resources. Under the Act, the Water
Resources Authority may require any person to furnish information regarding any proposed water works in-
cluding information as to the use of and demand for water supplies. The Act further provides that water un-
dertakers may construct and maintain dams, sewers and other works for intercepting, treating or disposing of
water flowing upon any land. This is subject to the requirement that before constructing such works, if those
proposed works will affect or are likely to affect any body of water in the area, the consent of the Water Board
must be obtained.

The public can express their views on the implications of the projects. Public participation is through objections
and occurs at two levels. Upon receipt of an application, the Board is required to avail it for public scrutiny
after which objections may be filed. The Board takes these objections into consideration in making a decision
on the project. The Board may then grant a conditional approval and invite any other or further objections from
the public. At this stage an enquiry may be held before the final decision is made. Studies show that most of the
objections raised under the Water Act are not on environmental issues.3’

Under the Pest Control Products Act Cap 240 the Pest Control Board is to assess and evaluate pest control
products in accordance with regulations made thereunder. Applications to the Board are to satisfy it on efficacy,
safety, quality and economic value before it is registered. It has power to refuse registration if the information
provided is insufficient for assessing and evaluating the pest control product. It would also refuse registration if
the use of the pest control product would lead to an unacceptable risk or harm to public health, plants, animals
and the environment.

C. EIA Regulations

The issue at this point is whether the EIA regulations in the books are capable of delivering the right of public
participation in environmental decision-making. Regulations or official documents implementing or interpret-
ing the above laws include the Environment Management and Coordination Act 1999 which provides that
the EIA shall be done in accordance with the EIA regulations and guidelines to be issued by the National
Environment Management Authority and that the EIA report shall be availed for public scrutiny and input.32
The Authority is yet to be constituted and thus no EIA regulations and guidelines have been issued. We have
pointed out above that laws promulgated before this framework legislation providing for public participation
in EIA have not been as effective as would be expected.

Illl. Case Studies

A. World Bank Financed Projects

A survey of the Bank-financed projects in Kenya by the end of the fiscal year 1996 indicates that none of those
projects falls in category “A”.33 However, most of the projects were subject to some degree of environmental
analysis. A number of category “A” projects were either in the pipeline or had been approved by the end of
the decade of the nineties. The International Development Association (IDA), an arm of the World Bank, cur-
rently supports 12 projects in Kenya with over 65% of these falling under the infrastructure sector (comprising
transportation, water and urban development).34 By dint of the EMCA Second Schedule’s provisions, these
would be subject to EIA.



1. Energy Sector Reform and Power Development Project

This is an example of those projects falling in category “A. It is dubbed Kenya. Energy Sector Reform and
Power Development Project of 1997.3% It consists of various components including power system expansion
and upgrading and geothermal resource development. It comprises the NE Olkaria Geothermal and two Kipevu
Diesel plants.

A participatory approach was adopted in this project right from the beginning. Project preparation was under-
taken with collaboration between the Bank and the Government of Kenya. The Government took the leading
role. While reliance in most of the projects prior to this one had been placed on external consultants to produce
the EAs, local consultants participated in and contributed extensively in the preparation of environmental stud-
ies in this project. The consultative process with NGOs was encouraging especially regarding the reviews of
environmental impact assessments.38 Both local and international NGOs and other civic organizations also
attended meetings with the IDA and donors.

EAs were carried out for the NE Olkaria Geothermal and two Kipevu Diesel plants. The NE Olkaria Geothermal
site is rich in wildlife and serves as a grazing area for local people such as the Maasai pastoralists. During con-
sultations, the affected people were mostly represented by the Kenya Wildlife Services (KWS). This raises the
issue of whether KWS can effectively represent the needs of local people while its chief objective is to man-
age Kenya’s wildlife. It is however clear that the involvement of KWS in the negotiations diffused the tension
and reduced grievances of local people by for instance, ensuring that livestock continued to access most of the
project area.

One of the crosscutting hurdles in the participatory approaches in the country is the means of conveying infor-
mation to the local communities. For example the notice of an environmental action plan (EAP) for the Kipevu
IT Power Project component of the Energy Sector Reform and Power Development Project was available for
public review at Nairobi and Mombasa only. No provision was made for availing the same at the site location
or other place closer to the affected people.3” Needless to state, the location of the information may indeed act
as an active barrier to public participation.

2. Second Mombasa and Coastal Water Supply Engineering and Rehabilitation Project

Another example of category “A” projects is the Kenya: Second Mombasa and Coastal Water Supply Engineering
and Rehabilitation Project of 1991.38 This project was implemented by the National Water Conservation and
Pipeline Corporation (NWCPC) that was also the beneficiary. It consisted of three main components, that is,
institutional support to the NWCPC; engineering designs for the extension of the Mombasa and Coastal Water
Supply system and the related waste water disposal systems; and the rehabilitation and augmentation of exist-
ing facilities.

The follow-on Mombasa and Coastal Water Supply system main project would have adverse environmental
impacts and as such it was classified under category “A” projects while the other components, for instance,
the augmentation works fell under class B. Some of the main activities undertaken in the implementation pro-
cess included sewerage, drainage, building works, rehabilitation of other schemes, land acquisition, and other
physical works.

Accordingly, the category B component was subjected to a limited environmental impact assessment whereas
the main project underwent a full environmental assessment. In addition to the World Bank’s Operational
Directive 4.00, Annex A: “Environmental Assessment,” October 1989, the full assessment was also in line
with other World Bank requirements for public participation such as the Environmental Policy for Dam and
Reservoir Projects.

The NWCPC was assisted by the World Bank appraisal mission in preparing documentation for the environ-
mental impact assessments particularly the TORs for the EIA studies. Key players in the environmental field
in the country were involved in the Environmental Advisory Panel. These included government institutions,
NGOs, etc. The consultations involved participation in meetings.



One of the main obstacles to public participation in environmental decision-making regarding this project re-
lates to inconsistencies in project screening and classification. For example, this complex project was initially
classified as category “C” (needing no assessment) then later the rehabilitation and augmentation component
was changed to category “B” (likely to have limited negative environmental impacts and hence requiring
equally less extensive EIAs). Certain major components of the project (forming the second phase of the project
were a category A component (needing full assessment). These EIA classification changes were done at various
stages in the course of implementing the project and may have hampered information flows. For instance, the
TORs for the EIA studies were prepared at a time when the major components of the proposed project had not
yet been agreed upon. This meant that the EIA requirements would remain uncertain till such agreement was
reached.

Another potential obstacle related to the foregoing is the implementation of EIAs by single isolated actions thus
providing a restricted basis for participation. Under the project in question, for example, the component-based
EIAs provided no mechanism for integrated assessment of the overall impacts of the three related components
or the two phases. Consequently, public participation and input on the cumulative effects and evaluation of
alternatives is severely encumbered.

Experience in Kenya suggests that such large and complex projects are largely implemented without effective
participation by the public partly due to inadequate information. The TORs for the EIA study shows that during
the process of the assessment and decision-making, economic considerations are given more prominence and
tend to prevail over environmental issues.39

3. Roads 2000 - District Rural Road Network Rehabilitation Project

This project was classified as a category “B” project as it does not require construction of new roads. The EAs
were prepared and reviewed by IDA to its satisfaction. Since this is a district based project it was easy to in-
volve the affected people. This was done by consultations with the district development committees (DDC) and
other stakeholders including women and farmers’ groups. Particularly, district project committees were seen as
the most appropriate means of achieving a participatory approach. These groups were instrumental in assisting
with the monitoring and implementation of the project.40

The project experienced problems of accountability and transparency especially relating to tenders. This was
seen as a thread running throughout the project and thus involving environmental impact assessment irregulari-
ties. 41

4. The Lake Victoria Environmental Management Project

This project was part of a regional environmental action plan for Lake Victoria and was classified as a category
“B” project so as to give adequate attention to the environmental analysis.

The project started off well with the involvement of all actors. The Bank’s conditions and policy require-
ments relating to public participation were followed. However, the continuity of the project was fraught with
wrangles between the Bank, Government and the local people on one hand and NGOs on the other. The NGOs
complained that although they had particular concerns and expertise regarding the project (since they are rep-
resentatives of the people and friends of the environment), they had been isolated from participating in it by
the implementing agencies particularly the Lake Victoria Environmental Management Programme (LVEMP)
National Secretariat.

The responsibilities of LVEMP secretariat include coordination at grass-roots level and ensuring compliance
with Bank policy. For instance it ensures that local communities and NGOs are involved in the water hyacinth
control interventions.#2 As a result of the consultations peoples’ participation in the project was enhanced
through for example, initiation of twenty-two community micro-projects and training of the communities to
manage these projects.

Most of the matters concerning the project were discussed through the district development committees. The



committees expressed the view that they were satisfied that all affected groups were invited to attend meetings
and participate in sharing of views. NGOs were said to have ignored most of these meetings.43 The participa-
tory process was also marred by the politicisation of the project. Political parties joined the wrangles and took
sides either with the government or with the NGOs.

5. Protected Areas and Wildlife Service Project

This project was approved in 1992. It was classified as a category “D” project because it was expected to have
positive environmental benefits overall. This classification exempted the project from the requirement for EA.
In spite of this fact, there was recognition of specific risks to be taken into account during the course of imple-
mentation. Some of these risks included the issue of wildlife-based tourism. Thus an environmental impact
assessment was undertaken in this respect.

The project also noted the impact of the activities on the local communities as a potential issue for consider-
ation along the Bank’s policy. Bank policy requires that the people who are likely to be affected by a project
should be given opportunity to air their views and participate in making decisions. There was an undertaking
that the project would ensure the local communities had input into the process. This would be the responsibility
of the Kenya Wildlife Service (KWS).44

The implementation of the project has been hampered by controversy surrounding the lack of involvement of
the local communities. About 40,000 squatters in the area claim that they were not consulted on major deci-
sions such as resettlement of communities. The local civic leaders who would ordinarily have been involved in
the district development committees (DDC) meetings insist that they were not consulted either. They argue that
the affected people are being intimidated and coerced into accepting the project without participation.4?

While the implementing agency, Kenya Wildlife Service toured the project site on appraisal missions, it report-
edly never consulted the affected local people. As a result the project faces hostility and threats. Eight years
down the line the implementation process still drags on and now the Bank likely to withdraw.

B. Non-World Bank Projects

In addition to the World Bank projects, there are other projects that illustrate the extent of public participation
in EIA and project implementation generally in Kenya. Two of these, one relating to hydroelectric power gen-
eration and the other to titanium mining, deserve mention here.

1. Sondu Miriu Hydro Electric Power Project in Nyanza Province

This is a 9 billion Kenya shillings power project supported by the Japan Bank for International Cooperation
(JBIC). The implementing agency and borrower is the Kenya FElectricity Generating Company (KenGen)
Limited. Investigation was undertaken to obtain information to determine whether or not there would be sig-
nificant impacts on the environment. The EA indicate that the overall negative environmental impact of the
project would be negligible.4®

Most emphasis was put on consultation directly related to resettlement of affected people than consultation as-
sociated with other environmental issues such as pollution.#” Community participation was also seen as a way
of articulating the economic interests of the locals through securing employment. To be sure, this particular is-
sue formed a great part of the debate in public meetings held on the project.48 The implementing agency stated
explicitly that “the whole exercise from negotiations through evaluations was above board”.49 What ultimately
emerged from this however, was the fact that the local people hardly got the necessary information to enable
them make informed decisions. Contentions over this project are still ongoing as the locals, at the behest of the
members of Parliament and interested NGOs, wake up to the real effects of the project on the lives.




2. The proposed Titanium Mining Project in Kwale District

The Titanium Mining Project in Kwale District is proposed to be carried out by a Canadian company, Tiomin
Resources Incorporated. EAs were undertaken separately by South African consultants®0 for Tiomin and local
consultants (from Kenyatta University®!) for environmental lobby groups.2 The EA by the lobby groups was
necessitated by reports that the environmental impact assessment for this project proposal had not been under-
taken by a competent party in terms of both necessary expertise and independence.

Compensation schedules and agreements were signed before the approval of the environmental assessment and
mining went on before the EA report was released. After the environmental impact assessment for this project
proposal had been undertaken by Tiomin’s consultants it was taken to the local people for approval.>3 But the
well informed residents demanded a new EA which involved them in the entire process.

The environmental lobby groups were fronted by the Kwale District Mining Forum which commissioned the
undertaking of independent EIAs in respect of the proposed Titanium Mining Project in Kwale. The contro-
versy over this mine is still ongoing. It is complicated by the fact as the representatives of the local community
push for their concerns to be addressed, the government functionaries have issued statements that render these
initiatives moot at best.

IV. Trends and Experiences in Kenya

A. Overall assessment of public participation in environmental deci-
sion-making.

Although regulations on the right of public participation in environmental decision-making have been pro-
mulgated, overall assessment indicates that these rights have not been realised in practice. Even where public
consultations have been carried out the views of the consulted actors are rarely fully taken into account.5*
Consequently public opposition to projects threatening the environment abound.

Two experiences are particularly significant in illustrating this trend in public involvement in environmental
decision-making in Kenya. First, is the ongoing Sondu Miriu Hydro Electric Power Project in Nyanza Province.
It has been argued that the investigation which was undertaken to obtain information to determine whether or
not there would be significant impacts on the environment did not elicit enough information. Consequently, no
concrete decision could be made from the information provided. In addition, public participants question the
adequacy and accuracy of the assessment. They feel that they cannot make an informed decision on the project
because they lack useful information about it.55

Up to now, the main problem with regard to the Sondu Miriu Hydro Electric Power Project has to do with the
EIA. There is evidence that the developers have failed to curb alleged adverse environmental impacts (e.g. dust
and water-borne diseases; vanishing streams and rivers; indiscriminate destruction of forests; and destabilisa-
tion of water sheds) resulting from the project activities.%6 However, these allegations have been denied by the
developers who in turn argue that the NGOs and other civic society leaders have no mandate to speak for the
affected communities and that in any event the communities were compensated. This stance is grossly misin-
formed in light of the EMCA provisions on standing outlined above.

The poverty of the local communities coupled with their lack of accurate and adequate information makes it
almost impossible for them to effectively participate in the decision-making process. Hence when it comes to
issues of compensation and the environment the vast majority would readily go for the money despite the threat
of possible adverse environmental impacts.



The second case concerns the proposed Titanium Mining Project in Kwale District. There have been reports
that the environmental impact assessment for this project proposal was not undertaken by a competent party (in
terms of both necessary expertise and independence).5”

Some encouraging trends in the recent past have however emerged. They include the legal development in the
environmental field that saw the increasing recognition of the principle of public participation in environmental
decision-making in Kenya. NGOs have also assisted citizens and especially local communities to be aware
of the environmental issues concerning them. The National NGOs Council in partnership with other local
NGOs have been very instrumental in championing environmental justice in relation to the Sondu Miriu Hydro
Electric Power Project in Nyanza Province. The Kwale District Mining Forum has even gone a step further and
undertaken independent EIAs in respect of the proposed Titanium Mining Project in Kwale.

Overall, there tends to be stronger consultation with NGOs than with the local representatives of the affected
communities as evidenced in the Lake Victoria Environmental Management Project. This is perhaps because of
the NGO greater voice and influence. However, there is limited progress in reaching the poor including women
and other marginalized sectors of the community in the quest for ensuring public participation.

NGOs that have been involved in assessing the environmental impacts of Government sponsored projects face
hostility and threats.%8 Furthermore instances of opposition to projects (in the form of strikes; demonstrations)
have been dealt with violently by those in the Government. A number of the policy focused NGOs operating
in the field of environment in Kenya have criticised the manner in which the Government and the World Bank
handles projects in the country. The main issues of contention are the isolation by Government and the Bank
of NGOs from the projects and the application of wrong solutions in carrying out the projects. An example
is the World Bank funded Lake Victoria Basin integrated project. Local NGOs including Reconcile, Osienala
and Ecovic protested to the Bank accusing it of breaking its own rules.®® The Bank’s policy as captured in the
operational directive requires the Bank’s staff to develop contacts and operational collaboration with NGOs.
Somewhat surprisingly, the Bank staff did always follow this policy in the Lake Victoria Basin integrated
project.

The Bank requires intensive consultation with communities which may be affected by resettlement.80 The
ongoing Sondu Miriu Hydro Electric Power Project in Nyanza Province and the proposed Titanium Mining
Project in Kwale District highlight the challenging tasks of intensive consultation with communities which
may be affected by resettlement. In both cases, the affected people complained that although relocation had
been determined to be necessary and justified, their views on how to carry out the resettlement and how to
compensate for the attendant impacts were either not sought or totally disregarded.

B. Non-legal action

There are also cases of opposition to projects in the form of strikes and demonstrations. In the Sondu Miriu
Hydro Electric Power Project it was reported that the local community was gearing up for violent confronta-
tions with the developers. Indeed, demonstrations and protests have been witnessed in the recent past and they
have threatened to derail the project further. The local people have organised themselves in groups such as
the Sondu Miriu River Community Advocacy Group and the African Water Network.81 In March 2000, over
600 people from Nyando District in which the Sondu Miriu Hydro Electric Power Project is located, held
protests against what they called the devastating effects of the project and their exclusion from participating
in it. Suprisingly, their meetings were declared illegal and their officials arrested for alleged incitement of the
otherwise “very happy” people affected by the project.62

Other forms of opposition to projects or airing concerns by the local people include writing protest letters.
This method is receiving increased popularity. It has been used in several projects such as the Lake Victoria
Environmental Management Project and the emergency dyke construction project in Budalangi. In the latter
case the local people organised under the Busia Community Development Group wrote an open letter to the
Government Project Management Unit and the Bank expressing fears over the implementation of the proj-
ect.83



C. Obstacles to public participation in environmental decision-making.

As indicated above, there are numerous obstacles to accessing environmental information in Kenya. Besides
the constitutional weaknesses, other specific barriers to the practical implementation of public participation in
environmental decision-making are various pieces of legislation especially those relating to national security.
Most of these laws deal with the press.

Until late 1997 Kenya’s law relating to the crime of sedition defined it in such broad terms that the publication
of information that criticised the Government was seen as calculated to bring the Government into disrepute
and therefore criminal. Other laws that may have the effect of restricting the right of accessing environmental
information include the Official Secrets Act which is also based on national security and public order.

While section 36 of the Physical Planning Act provides for environmental impact assessments (EIAs), public
access to the records is restricted. Only a few persons, namely, the Director of Physical Planning, an officer and
a local authority can lawfully access records in which are contained particulars of any land or property affected
by any physical development plan.64

Even when the information is so obtained the law obliges these holders of that information not to divulge it to
any person except by an order of a court of law. Where an order of a court of law is issued to compel release
of the information then another law, the Official Secrets Act comes into play.85 Nonetheless, the Act makes
provision for the publication of notices in the Government Gazette and in at least two local dailies in both
English and Kiswahili. The notices are also to be displayed at the offices of chiefs.68 There are concerns that
this still provides for insufficient consultation as simply making the EA report available in a public place is not
as effective as open and interactive approaches such as public meetings and discussions with broad participa-
tion secured through individual invitations, the press and other mass media. Most people do not have access
to newspapers, radio or television and some cannot read and understand the notices.6” Thus civil society gen-
erally faces monumental operational constraints in accessing information and meaningfully participating in
EIA processes despite constitutional and other guarantees on the protection of the freedom of association and
assembly.68

The fact that pertinent implementing regulations are absent and that they usually take so long to be promulgat-
ed makes the practical implementation of the procedural rights considerably difficult. For instance, the Physical
Planning Act was enacted in 1996 but came into effect in November 1998 due pressure from policy-focused
environmental NGOs.

Lack of sufficient, qualified human power and technical resources is another obstacle to public participation in
environmental decision-making. In NES, for instance there were some technical support units for EIA manned
by only three personnel.89 These institutional and technical weaknesses often lead to opposition by other in-
stitutions and lack of cooperation hence information flow is hampered. In addition most consultation is made
following release of the draft assessment report. This means that EAs are used reactively thus denying exten-
sive participation by affected populations especially at the scoping and drafting stages.”? It would appear that
this practice is in line with the Bank’s policy. The tradition of the Bank is to engage in tripartite consultations
involving the borrower, an outside expert and Bank staff to identify and plan projects. This includes the drafting
of EA Terms of Reference. These procedures are not supportive of participatory processes and run counter the
spirit of the Bank’s policy. Indeed, the policy of the Bank on the public consultative process is clear:

By far the most important point here is that such consultations have to start very early on
if they are to be meaningful and in order that such views can influence decisions which will
affect their lives. The views of the affected people and the local NGOs should be solicited no
later than the start of the scoping process.”

However, consultation after EA finalization provides a further opportunity for comment and influence although
there is limited leeway for changes. In the case of Tiomin the comments on the completed report led to the
carrying out of independent assessments and the emergence of new information of direct relevance for the
project.



D. Inconsistencies in Project Screening and Classification

There are cases of inconsistencies in project screening and classification. For example_where a project was ini-
tially classified as category “C” then later changed to category “B”! Although this may be seen as an indicator
of the effectiveness of the EA process, EA classification changes may as well mean that the local populations’
input is sidelined especially in light of the fact that information flows are hampered. In addition, poor public
consultation cannot easily be remedied once the EA report is completed. This is compounded by the problem
of delay in submission and release of findings for public input. For example, the Government instituted an
independent EA process on Ololua Forest. Upon completion of its work the team was to hold public meetings
in the form of workshops to present the findings. The team did not meet the deadline thus posing an obstacle
to effective public input.”2

Further general EA guidance is not widely disseminated. Inconsistent legal EA requirements are a source of
disagreements. For instance in the proposed Titanium Mining Project in Kwale District there was a dispute
revolving around the rules and guidelines adopted in the two EAs undertaken separately by the South African
consultants for Tiomin and local consultants (from Kenyatta University) for environmental lobby groups.

Lack of political consensus giving rise to unwarranted fears, suspicions and delays is also a problem. This is
particularly evident in the Sondu-Miriu project. The role of political parties and party structures especially
relating politicisation of issues is a related hurdle to effective participation. This has often involved the use of
the provincial administration to force the local people to accept the project proposals and to silence lobbyists
through arrests.”3

Most EAs involve large components of desktop research thus little contact with affected populations through
surveys. Generally there is little relevant national experience and open consultative processes in the legal and
political system. There is to some extent negative attitude on the part of Bank staff who view consultation as
barrier to expeditious implementation of projects hence raising tension and grievances.

VIl. Some Indicators of Effective Public Participation

From the foregoing, the following emerge as indicators of effective public participation:

(i) Training for staff and local consultants, local populations and NGOs on the importance of public
participation.

(ii) Clear documentation of the consultation process including the EA team’s experiences.

(iii) Capacity of implementing agencies in borrower countries (core staff of professionals and basic
administrative infrastructure) to ensure public participation.

(iv) Records of people interviewed, invited to public meetings and those who attended.

(v) Continued feedback from and with the community.

(vi) Good quality of completed projects and timely implementation as there are no delays occa-
sioned by protests.

(vii) Access to information (language and mode of publication).




VIlIl Conclusions and Proposals for Reform

Evidence from projects approved in the past shows that practical effectiveness of public participation has not
been fully realised. Public participation in most projects is either weak or disappointing. This is largely due
to lack of consultation with affected communities and local misconceptions of public consultation. Further,
the choice of units as representatives of local communities (KWS or District Development Committees) has
not always ensured that the voices of all interested persons are heard. It is hoped that the introduction and
strengthening of public consultation and disclosure requirements under the Environmental Management and
Coordination Act 1999 will help realize sufficient consultation.

A. Legislative Reform

There is need to improve access to environmental information by revising the relevant legal instruments es-
pecially the Constitution with a view to making the right to information explicit as well as removing all the
clawback clauses. The Government should be obligated to collect and distribute environmental information.

While in certain areas of the law restrictions on the freedom of access to information helps secure national se-
curity, when applied to environmental justice, access to information if not liberally granted and interpreted can
lead to the covering up of abuse and mismanagement. This is particularly so because public participants feel
that they cannot make an informed decision on projects because they lack useful information say on the ques-
tion of the adequacy and accuracy of assessments. The restrictive laws must thus be repealed or amended ac-
cordingly. Only in exceptional circumstances should Government documents be exempt from public scrutiny.

Recognising that environmental protection and conservation are a prerequisite for sustainable development,
greater emphasis must be placed on specific actions including establishing national requirements for EIAs of
projects and environmental strategies for particular sectors, especially those that pose significant impacts on
the environment. The development of these policy should be a joint effort from Government, the civil society,
business community and local communities. It should focus on sectoral cooperation as part of the National
Environment Action Plan (NEAP) within the framework of the Environment Management and Coordination
Act, 1999.

The project preparation schedules should be adjusted to cater for the effective public participation. For ex-
ample, the EA process ought to start early enough and be reasonable long to facilitate local input. The le-
gal and institutional mechanisms for consultation and participation under the Environment Management and
Coordination Act, 1999 should be clarified and strengthened for instance, by encouraging consultation during
scoping and defining what constitutes sufficient public participation and how to carry it out (including how
to document consultation activities). Sufficient time should be allowed for those involved to review the EA
reports and prepare comments.

Besides, legislation should be followed by concrete actions to ensure that the rules are adhered to in practice
and the local views taken into account. Toward this end democratic institutions and processes should be nur-
tured to ensure increased participation say through lobbying, campaigns, and mass media.

B. Strengthening Civil Society

NGO laws and activities in Kenya should be reviewed in order to capture the spirit of the right of the freedom
of association. The Government should create an enabling social, political and economic environment that
enhances civil society work by fully implementing the obligations under international and regional legal in-
struments and respecting human rights, fundamental rights and the rule of law. The Government bureaucrats
should foster cooperation and mutual trust with the general public. This could entail involving civil society in
the mechanisms for environmental decision-making, conducting public education and outreach activities and
information dissemination.



Procedural rights are indispensable in implementing and enforcing substantive rights. They are particularly
important in relation to the role of civil society in environmental assessments. These procedural rights of ac-
cess to information, participation in decision-making, freedom of association and access to justice are therefore
indispensable to environmental assessment. The state should be obligated to facilitate and ensure public par-
ticipation and civic involvement in decision-making both at the national level and at the community (regional)
level. A prerequisite of this is a strong and vigorous civic sector that is well informed so as to influence deci-
sion-making. Environmental NGOs must have access to environmental information, be able to freely associate
and exchange speech to be able to access environmental justice through the courts and other related avenues.”#
Consultation with NGOs should specifically involve determination of the scope and content of the EA.

Similarly there is urgent need to develop a clear policy framework on stakeholder participation and mecha-
nisms to ensure involvement of stakeholders as this is an essential prerequisite for the enjoyment of the right of
the freedom of association. Institutions financing projects should adhere to set benchmarks to ensure that there
is effective public participation in public design and implementation and to minimize negative environmental
and social effects.

C. Strengthening implementing institutions

There is also need to build the capacity of borrowers through institutional support, technical assistance, and in-
country training to strengthen the involvement of local views in national environmental decision-making. The
evidence in the EA revealed the need for assistance to train local EA consultants in participatory techniques.
Financiers such as the World Bank can positively enhance public participation through contributing to strength-
ening national EIA implementing institutions. Indeed the greatest challenge to effective public participation in
Kenya even in light of an enabling law is the lack of institutional and human resource capacity to translate the
legal provisions into practice.

Bank task managers and borrowers should also be provided with clearly defined procedural tools for consul-
tation and training courses on public participation. The effectiveness of these will to a large extent depend
on the context within which public participation is sought to be engendered. This calls for tools and training
courses tailored to local contexts. Competent staff should be hired and equipped with appropriate institutional
resources to facilitate effective consultation.

The consultation requirements of the Bank's Operational Directive on EAs require huge sums
of money for its meaningful realization. It is important that sufficient funds are provided
to effectuate these and other consultative processes if effective public participation is to
be realised. This would go a long way in meeting such expenses as equipment, transport,
procuring advice from technical experts to help communities in formulating responses and
facilitate consultative processes.




Appendices

Main Laws in Kenya Affecting EIA

Constitution (Act No. 5 of 1969 last amended in 1992 and revised in 1998)
Physical Planning Act 1996 (came into effect in 1998)

Environmental Management and Coordination Act, 1999

Water Act

Pest Control Products Act

Official secrets Act

Relevant International Legal Instruments

Agenda 21

African Charter on Human and Peoples Rights (Adopted June 1981, Nairobi; came into force
October 21, 1986).

Universal Declaration of Human Rights, 1948.

Freedom of Association and Protection of the Right to Organize Convention, 1948 (adopted by the
General Conference of ILO on July 9, 1948)

Universal Declaration of the Rights of Peoples, Algiers, 1976
International Covenant on Civil and Political Rights, 1966
International Covenant on Economic, Social and Cultural Rights, 1966

Treaty Establishing the East African Community.

Relevant Cases

Momanyi v. Bosire 1996 (Decision of Hayanga, J.)
Bushell v. Secretary of State for the Environment 1980 2 All ER 608.
Shah Vershi Devshi & Co. Ltd. v. The Transport Licensing Board 1971 EALR 289.
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