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I. Introduction

The Constitution of India recognises as fundamental rights many of the individual rights that comprise the 
International Covenant on Civil and Political Rights (ICCPR). These include the right to life,1 to equality,2 to 
the freedom of speech and expression3 and the right to seek judicial redress before the Supreme Court of India4 
for enforcement and protection of these rights which are contained in Part III of the Constitution.  Part IV of 
the Constitution contains the Directive Principles of State Policy (DPSPs) many of which correspond to the 
individual rights enshrined in the International Covenant on Economic Social and Cultural Rights (ICESCR).  
For instance, minimum living wages,5 free and compulsory education for all children up to age of fourteen,6 
minimum standards of living, nutrition and public health,7 protection and improvement of environment, forests 
and wild life8 and the right to free legal aid.9 Article 37 of the Constitution declares the Part IV provisions 
(DPSPs) as being non-justiciable and states that they “shall not be enforceable by any court, but the principles 
therein laid down are nevertheless fundamental in the governance of the country and it shall be the duty of the 
state to apply these principles in making laws.”

The Indian judiciary has a unique position under the Constitution as an independent organ of state designed to 
provide a countervailing check on the functioning of the other two organs in their respective spheres. Armed 
with the power to strike down executive, quasi-judicial and legislative actions as unconstitutional, the judiciary 
has, as the ultimate interpreter of constitutional provisions,10 expounded the basic features of the Constitution 
of which the power of judicial review has been recognised as forming an integral part.11 Every attempt at dilut-
ing or dispensing the power of judicial review through statute or constitutional amendments has been rebuffed 
with certainty.12 Secondly, the Supreme Court’s declaration of the law is mandatorily binding “on all courts 
within the territory of India”13 and “all authorities, civil and judicial, in the territory of India shall act in aid of 
the Supreme Court of India.”14 This coupled with the power to punish for contempt of the court,15 reinforces 
the position of the judiciary as a constitutional authority that enforces accountability and answerability of the 
other organs of the state.

The role of the Court has, over the fifty-two years of its working, undergone a transformation that has witnessed 
its emergence as a dynamic institution playing an active role in expanding the scope and content of individual 
and collective rights of citizens, in the civil and political spheres as well as in the economic, social and cultural 
(ESC) spheres. A series of developments brought this about:

• The declaration of  the indivisibility of  the fundamental rights on the one hand and the DPSPs 
on the other. It was said that “In building up a just social order it is sometimes imperative that the 
fundamental rights should be subordinated to the directive principles”16 and that both were comple-
mentary, “neither part being superior to the other.”17

• The assertion of  the doctrine of  substantive due process as permeating the entire Part III of  the 
Constitution comprising the fundamental rights. Thus, in order to pass judicial scrutiny an executive, 
quasi-judicial or legislative action would have to satisfy the `just, fair and reasonable’ test.18

• The expansion of  the scope and content of  the fundamental right to life as encompassing “the bare 
necessaries of  life such as adequate nutrition, clothing and shelter and facilities for reading, writing 
and expressing oneself  in diverse forms.”19

• The innovation of  public interest litigation (PIL) as a tool to achieve social objectives by enabling 
easy access to courts for those disadvantaged socially and economically. A conscious attempt was 
made to relax the rules of  standing and procedure and free litigants from the stranglehold of  formal 
law and lawyering.20  
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• The expanded notion of  the right to life enabled the court, in its PIL jurisdiction, to overcome ob-
jections on grounds of  justiciability to its adjudicating the enforceability of  ESC rights. The early 
PIL cases witnessed attempts by the court to rescue bonded labour from dehumanizing conditions 
of  work,21 ensuring availability of  free legal aid to destitute undertrial prisoners22 and protecting the 
right of  pavement dwellers to processual due process while facing forced eviction.23

• More recently, the court has been able to evolve binding guidelines to deal with the problems of  
sexual harassment of  women at the workplace,24 and the availability of  the bare minimum rations 
through the public distribution system for those below the poverty line.25

This piece proposes to examine the nature and enforcement of orders of the Indian courts in the context of 
economic, social and cultural rights.  It attempts to examine the positive features of the court’s interventions 
as well as the possible criticisms that such an exercise inevitably draws from those who envision a restricted 
role for courts.

II. Nature of Court Orders
Judicial orders in the ESC sphere has by and large been in PIL cases and this analysis confines itself, for the 
sake of convenience, to those handed down by the Supreme Court of India. The enforcement of the orders of 
the court depends to a large extent on the nature of the order. There are invariably two facets of an order – the 
declaratory part and the mandatory part. Declaratory orders and judgments, without consequential directions to 
the state authorities, have to await the acceptance of their binding nature under Articles 141 and 144 by the state 
and their consequent implementation. In Unnikrishnan J.P. v. State of Andhra Pradesh,26 the court declared that 
“right to education is implicit in and flows from the right to life guaranteed under Article 21”27 and that “a child 
(citizen) has a fundamental right to free education up to the age of fourteen years.”28 The state responded to 
this declaration nine years later by inserting, through the Ninety-third amendment to Constitution, Article 21-A 
which provides for the fundamental right to education for children between the ages of six and fourteen.29 

Mandatory orders, on the other hand, are premised on the general apathy displayed by the executive to move 
to action and spell out a plan of action as well as a time schedule within which compliance with court orders is 
expected. In Bandhua Mukti Morcha,30 the court declared that the non-enforcement of welfare legislation like 
the Minimum Wages Act, 1948 and the Bonded Labour (Abolition) Act, 1976 would tantamount to “denial of 
the right to live with human dignity enshrined under Article 21 of the Constitution.”31 However, the court did 
not stop with the declaration of the law but issued a series of directions for compliance by state authorities. The 
court then proceeded to monitor the implementation of these directions, an exercise that is continuing till the 
present date.32 

III. Techniques and Facets of Enforcement of Orders

The PIL jurisdiction of the court has enabled innovation in relation to the manner of dealing with issues, un-
daunted by the possible incapacity to comprehend complex issues that may prima facie seem not amenable 
to `judicially manageable standards’. A brief overview of the techniques adopted by the court would help ap-
preciate this:
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 The issue brought before the court is far more important than the person bringing it. Thus, it is not 
open to a petitioner in a PIL to withdraw the case, and in that event, the court may dispense with the 
petitioner while continuing to engage with the cause.33 

 Very often, as has been happening with fair regularity in the recent past, the court appoints a senior 
counsel as amicus curiae to assist it in the proceedings.34 The amicus curiae assists the court in ad-
dressing the issue in legal terms, sifting out the relevant facts from the documents and pleadings and 
in helping sharpen the focus of  discussion, conscious of  the contingencies of  judicial functioning.35 
This also ensures that an element of  continuity is maintained at the stage of  implementation of  the 
orders and not made dependent on the continued enthusiasm of  the PIL petitioner. 

 The court takes the help of  commissioners or expert bodies for ascertaining facts or for an inde-
pendent verification of  the facts presented by the petitioner or the state.36 The same device can be 
adopted at the stage of  implementation of  the court’s orders.37

 Unlike the regular run of  cases, PIL cases are not disposed of  by a single judgment at one point of  
time. A series of  short orders are passed and their implementation ensured, before the court pro-
ceeds to a final judgment. The court has described this device as a `continuing mandamus’.38

 The court usually builds into its directions a forewarning of  the consequences of  disobedience or 
non-implementation. Thus while laying down a detailed schedule for conversion of  the mode of  mo-
tor vehicles plying on Delhi roads to clean fuels, the court warned that violation of  the order would 
invite action for contempt of  court.39 In the PIL relating to the protection of  the forest cover, the 
court has often had to wield its contempt power to pull up recalcitrant and adamant state officers 
who were seen thwarting the implementation of  its orders.40

 In the post-judgment phase too, the court has often retained the case on board for monitoring the 
implementation of  its directions. Thus the PIL in which detailed guidelines concerning arrests were 
laid down has been listed with fair regularity and the directions monitored till the present, six years 
after the main judgment.41

 Aware of  the need to remain within the limits of  justiciability, the court has been careful to explain 
the legal basis for its intervention in the different areas concerning ESC rights. Thus the right to 
education was explained as forming an integral part of  the right to life,42 as was the right to environ-
ment43 and to health.44 

 The court has also stressed that its intervention is warranted only where it finds that there has been 
a failure by those charged with performing their statutory and constitutional functions to address 
the problem.45 It is in this context that the court intervened to direct the governments at the centre 
and the states to make available foodgrains, overflowing in state godowns, to be made available on a 
priority basis to those living below the poverty line.46

 In an area where the court is of  the view that the issue is in the realm of  executive or legislative policy, 
it is usually reluctant to intervene although such policy may have implications for ESC rights. Thus 
the court declined, recently, to interfere in the decision of  the government to disinvest its shares in a 
public sector undertaking on the ground that this was in the realm of  economic policy of  the govern-
ment and that the court was plainly not equipped to evaluate its appropriateness.47

 

The court thus attempts to strike a balance between remaining within its sphere of influence while continuing 
to ensure answerability and accountability of the other organs of state.
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The Debate on Judicial Intervention

The intervention by the court in a wide range of issues, including those involving ESC rights, has generated a 
debate about the competence and legitimacy of the judiciary in entering areas which have for long been per-
ceived as belonging properly within the domain of the other organs of state.48 But that by itself may not explain 
the necessity for the court’s intervention in the larger perspective of the development of the law and of healthy 
democratic practices that reinforce public accountability. To place the debate in its perspective, it may be neces-
sary to briefly recapitulate the implications of judicial intervention through PIL in the area of ESC rights. 

The positive implications may be stated as:

 Finding a space for an issue that would otherwise not have merited sufficient attention. The deci-
sion in Vishaka,49 for instance, has brought into public discourse the issue of  sexual harassment of  
women in the workplace which had otherwise been completely ignored by the executive and the 
legislature. It becomes immediately useful, as a law declared by the Supreme Court, to demand rec-
ognition and enforcement of  the right to access judicial redress against the injury caused to women 
at the workplace.

 Catalysing changes in law and policy in the area of  ESC rights. Many of  the recent changes in law and 
policy relating to education in general, and primary education in particular, are owed to the decision 
in Unnikrishnan50.

 Devising benchmarks and indicators in several key areas concerning ESC rights. For instance, the 
decision in Paschim Banga51 delineates the right to emergency medical care for accident victims as 
forming a core minimum of  the right to health and the orders in PUCL 52 underscore the right of  
access for those below the poverty line to food supplies as forming the bare non-derogable minimum 
that is essential to preserve human dignity.

 Development of  a jurisprudence of  human rights that comports with the development of  the inter-
national law. PILs concerning environmental issues have enabled the court to develop and apply the 
`polluter pays principle’,53 the precautionary principle,54 and the principle of  restitution.55

Other issues that have arisen in this context are: 

o Conflict of  rights: Some of  the PILs concerning ESC rights throw up issues concerning conflicting 
rights of  different sets of  individuals. Thus the decision to order closure of  a polluting abattoir in 
Delhi was seen as also affecting livelihoods of  butchers,56 and the decision to construct a dam across 
the Narmada to provide water for the citizens of  one state as conflicting with the right to shelter of  
those that belonged to another.57 

o Challenges to Legitimacy: The continued non-implementation, for instance, of  a declaratory judgment, 
may be seen as undermining the court’s authority.58 It is a moot question whether the use of  the 
contempt power, in the context of  practical problems posed by lack of  resources, is indeed the best 
way of  ensuring implementation of  the court’s orders.

o Not accounting for competing public interests: It is possible that in dealing with an issue from the point of  
view of  those bringing it, the court may not be mindful or able to anticipate the impact its orders may 
have for others not present before it. Thus it may happen that while ordering the closure of  a pollut-
ing industry, the workmen and their families who may be adversely affected, may not be heard.59 It is 
not always possible for the court to satisfactorily redress their grievances at a later point in time.
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o Continuity in the treatment of  the issue: Since by their very nature PIL cases, including those concern-
ing ESC rights, require monitoring by courts of  the implementation of  their directions over a long 
period of  time, it is imperative that there is a degree of  both continuity and consistency in their ap-
proach to the issue. If  this is not able to be ensured, and some times it is not, the gains of  judicial 
intervention may not be able to be sustained.

IV. Conclusion
The above discussion serves to highlight the need for continued judicial intervention in the area of ESC rights 
even while the issues that such intervention throws up are addressed. In a country where large sections of the 
population continue to be denied access to survival rights and entitlements, the judiciary is very often called 
upon to intervene in exercise of its primary role as a protector and enforcer of basic rights. The experience of 
the Indian judiciary bolsters the vision of the Constitution as a dynamic and evolving document and not merely 
an expression of desired objectives in an open-ended time frame. By taking on board the citizen’s concerns 
about an inactive or indifferent legislature or executive, the court provides the platform for the state and civil 
society to engage as active participants in the scheme for realization of ESC rights.
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