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INGA T. WINKLER

Abstract

South Africa is one of the few States that havéuihed the right to water in their Constitutions.
Section 27 (1) (b) of the South African Constitati@cognizes that everyone has the right to have
access to sufficient water. Yet, a great numbereoiple still lack access to water services. ThelSou
African Government aims to overcome this deficithwis Free Basic Water (FBW) Policy meaning to
provide each household with 6000 litres of watergwmonth free of charge.

There are, however, a number of challenges tonipdeimentation of the right to water. These will be
analysed under the framework of the common trifgadistinction between obligations to respect, to
protect and to fulfil.

Obligations to respect require States to refraamfinterfering with the enjoyment of human rights
thus aiming to ensure that existing human rightsrgotees are not violated. As far as the right to
water is concerned this obligation becomes relewacdses of disconnection of water supplies.
Several such cases have been heard before SouthrAGourts and will be presented.

Obligations to protect refer to the duty of Stateprevent third parties from interfering with the
enjoyment of human rights. They are particularlpariant in the context of water services
privatisation as for example in Johannesburg.

Obligations to fulfil require States to adopt trexessary measures directed towards the full réalisa
of human rights. This refers to cases where petpleot have the means to attain water services for
themselves. The FBW Policy is an instrument to rtt@stobligation. Since its adoption in 2001
enormous progress has been made, but there angaafgs of critique. For instance, the calculatadn
the basic water supply on a per-household basimseaasatisfactory as it does not take into account
the number of people living in one household. Aerg@pplication to the Johannesburg High Court
addresses this issue.

Finally, the implementation of the right to wateitllwe analysed in the light of the South African
Constitutional Court’s case law on socio-econonghts and in particular its landmark Grootboom
judgment. The Constitutional Court has developedcttincept of reasonableness which also applies to
the implementation of the right to water. It canassumed that the FBW Policy meets the
requirements of the test of reasonableness. Theagqip however, also provokes criticism. It isexdat
that the notion of a minimum core would be morer&aching and oblige the Government to
immediately fulfil the basic needs of all indiggrgople, for example by expanding its FBW Palicy
without delay. These opposing views will be disedss

Keywords

Affordability, Disconnection, Free Basic Water RgliHuman Right to Water, Implementation,
Minimum Core, Obligation to Fulfil, Obligation tarétect, Obligation to Respect, Progressive
Realisation
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Respect, Protect, Fulfil:
The Implementation of the Human Right to Water in South Africa

IngaT. Winkler

1. INTRODUCTION

Water services in South Africa have aroused a abate. On the one hand, it is often regarded as
being at the forefront in terms of water servicevision in particular due to its explicit
acknowledgement of the human right to water anBriége Basic Water (FBW) Poli¢yOn the other
hand, there is much resistance against water sepvicatisation and cost recovery. This paper tdes
achieve a balanced view from a human rights petsge®cognising the country’s achievements, but
also taking a close look at the challenges intff@ementation of the right to water.

South Africa is a country suffering from extremedualities. Its GINI indexis extremely high with
57.8% If one looks at the Human Development Index, tbleast 20 per cent of the population have a
rank in the Human Development Index 101 places alios poorest 20 per cérthese inequalities

are reflected in the water sectokccess to water supply is extremely uneven disteit, a legacy of

the apartheid efaWhite suburbs account for more than 50 per cedbafestic water use with whites
just comprising roughly ten per cent of the popatat A great number of people still lack access to
water services. Mostly, marginalised and vulnergpteips of society suffer from inferior or
completely lacking access in combination with disémation, high prices and the use of contaminated
water?

The paper deals with the implementation of the hunight to water in South Africa. The matter is
analysed in regard to the obligations borne bySta¢e that correspond to the right to water unger t
framework of the common tripartite distinction betm obligations to respect, to protect and tolfulfi

The paper starts by presenting this set of diffeoligations as a framework for analysing how 8out
Africa aims to meet these obligations. This analgsarts by presenting the legislative framework fo
the right to water pointing out which legal prowiss exist that aim at specific obligations. Moreove

United Nations Development Programrkeiman Development Report 2006, Beyond scarcity:ePow

poverty and the global water cris@gl (New York: Palgrave Macmillan, 2006).

In the GINI index, a value of 0 represents pdarégpiality and a value of 100 perfect inequality.

United Nations Development Programme 337, nabdlve.

United Nations Development Programme 270, nabdive.

Arnold M. Muller, Sustaining the Right to Water in South AffigaDccasional Paper 2006/29, UNDP

Human Development Report Office, available at: :#ttpr.undp.org/hdr2006/pdfs/background-

docs/Thematic_Papers/Muller_Arnold.pdf.

Rose Francis, ‘Water Justice in South Africa:Uxalt Resources Policy at the Intersection of HulRaghts,

Economics, and Political Power’, Borgetown International Environmental Law Reviet®, 154 (2005)

and Frank Kirschner-Pelkmaribas Wasser-Buch, Kultur, Religion, Gesellschafttahaft402

(Frankfurt am Main: Lembeck, 2005). On the hydrglad apartheid cf. Ken Conc&overning Water:

Contentious Transnational Politics and Global Iagion Building322 et seqs. (Cambridge: MIT Press,

2006)

" Francis 150, note 6 above. Cf. as well Jaap deevj Edward Cottle and Johann Mettler, ‘Realiiregright
of access to water: Pipe dream or watershetdgw, Democracy and Developmett (2003) pointing to the
low portion of water consumed in black households.

&  South African Human Rights Commissidie Right to Water,"5SEconomic and Social Rights Report

Series, 2002/2003 Financial YearJohannesburg, 2004).
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the FBW Policy is introduced. Before examining tdvades to the implementation of the right to

water in the main part, the paper turns to the atia content of the right to water to determine th
standard against which the implementation is tadsessed. Several concerns are raised whicheefer t
the different obligations ranging from widespreastdnnections over affordability concerns to the
complete lack of access.

2. CONCEPT OF OBLIGATIONSTO RESPECT, TO PROTECT AND TO FULFIL

States are obliged in different ways by human sdgearing duties to respect, to protect and td.fulf
This concept was first developed by Shaed has become widely used, for example by the
Committee on Economic, Social and Cultural Rightest importantly in this context, it is also laid
down in section 7 (2) of the South African Consiitn.*

Theobligation to respeatequires States to refrain from interfering witle €njoyment of human
rights thus aiming to prevent an infringement ghts that have already been realiSetates have to
refrain from any law or conduct that would resualti deprivation of access to the rightés far as

the right to water is concerned this obligationdimes relevant when existing access to water is not
respected, that is, in cases of disconnection téngpplies.

Theobligation to protectefers to the duty of States to prevent thirdiparfrom interfering with the
enjoyment of human rightin this case the human right to water. This obiagaplaces a duty on
States to implement legislation that prevents (paweprivate parties from undermining the rights o
others** It is for example relevant in form of the dutypmtect people from the pollution of water
resources committed by third parties. Moreovdreitomes particularly relevant in the case of water
service privatisation, which will be the focus st paper.

Henry ShueBasic Rights: Subsistence, Affluence and U.S. GorBolicy(Princeton: Princeton University
Press, 1980).

19 Republic of South Africa, Constitution of 1996¢tANo. 108 of 1996, available at:
www.polity.org.za/html/govdocs/constitution/sacohnhl?rebookmark=1.

Matthew CravenThe International Covenant on Economic, Social @adtural Rights, A Perspective on its
Development09 (Oxford: Oxford University Press, 1995) andjsn Eide, ‘Economic, Social and
Cultural Rights as Human Rights’, in Asbjgrn Eideéatarina Krause / Allan Rosas ed&pnomic, Social
and Cultural Rights - A Textbo®k 23 (Dordrecht, Boston, London: Martinus NijhBfiblishers, %' ed.,
2001).

Sandra Liebenber@outh Africa's Evolving Jurisprudence on Socio-Eenit Rights5 (Cape Town:
Socio-Economic Rights Project, Community Law Cenitimiversity of the Western Cape, 2002) available
at: www.communitylawcentre.org.za/Projects/Sociottamic-Rights/research/socio-economic-rights-
jurisprudence/evolving_jurisprudence.pdf.

Craven 109, note 11 above and Eide 24, note &teald different question discussed under the term
horizontal application is whether human rights géifions are extended to the private parties themselt
has to be considered in light of s. 8 (2) of the&itution, cf. Anton Kok, ‘Privatisation and thégRt to
Access to Water’, in Koen De Feyter and Felipe Goiaa eds.Privatisation and Human Rights in the Age
of Globalisation259, 269 et seq. (Antwerp: Intersentia, 2005)n3dgnn and Danwood Mzikenge Chirwa,
‘The Constitutional Implications of CommercializiNgater in South Africa’, in David A. McDonald and
Greg Ruiters edsThe Age of Commodity, Water Privatization in Southfrica 59, 62 et seq. (London,
Sterling: Earthscan, 2005) and Reynaud N. Dariritght of Access to Water in South Africa et seq.
(Berkeley: ExpressO Preprint Series, 2005), avhlah http://law.bepress.com/expresso/eps/1364.
Liebenberg 5 et seq., note 12 above.

11
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The obligation to fulfit® requires States to adopt the necessary measueetedi towards the full
realisation of human right§ This obligation aims to ensure that those peojie vurrently lack
access gain access to these rightsis refers in particular to cases where peoplaatdave the
means to attain water services for themselvestan&tate is thus required to provide water at ligast
the form of emergency relief.

3. THE LEGISLATIVE FRAMEWORK
3.1. TheOverall Legidative Framework
This section lays down the overall legislative feamork for the human right to water in South Africa

then turning to legislative provisions that refpesifically to the obligation to respect, to prdtecto
fulfil.

3.1.1. The South African Constitution

The South African Constitution of 1996 is charastst by a strong focus on individual rights, social
justice and the need for national healing in lighthe inequities and oppression under the apatthei
era’® It is regarded as being one of the most progressithe world? in particular due to its far-
reaching commitment to socio-economic righiscluding the human right to water in section 27.

It reads:

(1) Everyone has the right to have access to

a.

b.  sufficient food and water

C.

(2) The state must take reasonable legislativeottmet measures, within its available
resources, to achieve the progressive realisafieach of these rights.

The second paragraph recognizes that the fullsag#adn of socio-economic rights such as the right t
water is a long term proceSs.

Moreover, the rights to human dignity (section 18, (section 9), health (section 27) and an
environment protecting human health and well-bégagtion 24) as well as children’s rights (section

> The obligation to promote included in s. 7 (2}fw South African Constitution can be regardepaasof

the obligation to fulfil. Measures to fulfil thisbigation could include awareness campaigns, edurlt
programmes etc., cf. Liebenberg 6, note 12 abodedarVisser, Cottle and Mettler 29, note 7 above.
Craven 109, note 11 above and Eide 24, note &teab

Liebenberg 6, note 12 above.

Conca 333, note 6 above.

Francis 156, note 6 above.

Liebenberg 2, note 12 above; Craig Scott andgPAlston, ‘Adjudicating Constitutional Prioritida a
Transnational Context: A Comment on Soobramonestsaty and Grootboom's Promise’, 36uth African
Journal on Human Right06, 214 (2000) and Sage Russell, ‘Minimum Statkgations: International
Dimension’, in Danie Brand and Sage Russell deigp]oring the core content of socio-economic rights
South African and international perspectiviels 13 et seq. (Pretoria: Protea, 2002).

Muller 2, note 5 above. For the discussion alsoug obligations that aim at guaranteeing an imatedi
minimum standard and arise regardless of the mi|df progressive realisation, cf. below at 6.2.2.

16
17
18
19
20
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28) are relevant in this context as they are cjoseked to the right to water. The South African
Constitutional Court has ruled that these rightsjasticiablé” and thus enforceable by the courts.

3.1.2. TheNational Water Act

The National Water Act of 1988and the Water Services Act of 1893@re the most relevant
legislative acts in the water sector. The NatidNater Act is mainly concerned with water resources
and their management, protection and usage, whtéred¥ater Services Act deals with the regulatory
framework for water supply and provisih.

The National Water act codifies the governmengsniework for water resource management. In its
section 2, it outlines the purposes of the actsing the factors of meeting basic needs, promoting
equitable access and redressing historical discaititin?®

To this end, it establishes the ‘Reserve’, a cer@served quantity of every single water resource
consisting of two parts: the basic human needsvesad the ecological reserve. The basic human
needs reserve is defined in section 1 (1) (xw))ds referring to the quantity and quality of wate
required to satisfy basic human needs by securlvasic water supply as prescribed in the Water
Services Act. It thus provides for the essentigdseof individuals relying upon the water resounce
guestion by setting aside the necessary amourinahaies water for drinking, food preparation and
personal hygien&. According to section 16, the Minister is obligedietermine the Reserve for each
water resource ensuring adequate allowance fpuigoses.

Hence, the human needs reserve is an instrumenstoe that basic human needs enjoy priority in the
allocation of water resources. It aims to secuat shfficient water of each water resource is setea

to satisfy these needs by prioritising them oveeokinds of water usage. Water necessary for these
purposes is not subject to competition with othatewdemands as the necessary amount for the
Reserve is set aside before water is allocatedytther purpos& As such, the Reserve can be
regarded as a unique concept which reflects theahuight to watef?

3.1.3. TheWater Services Act

However, in order to fulfil basic human needssihot sufficient to set aside a specified amount of
water; rather, it also has to be supplied to thapfee As its title suggests, the Water Servicesig\ct
not concerned with the resource side, but withptloeision of water services. Its section 2 (akliss
the first of the main objectives of the Act to pide/for ‘the right of access to basic water suiy

22 Cf. s. 38 of the Constitutioimn re: Certification of the Constitution of the Reglic of South Africa
Constitutional Court of South Africa, Judgment dd&ptember 1996, 1996 (10) BCLR 1253 (CC) at 1252 e
seq.; cf. as well Liebenberg 2, note 12 above ahdd de Waal, lain Currie and Gerhard Erasrhs, Bill
of Rights Handbook34 (Lansdowne: Juta4d., 2001).

2 Republic of South Africa, National Water Act, Adb. 36 of 1998, available at:
www.dwaf.gov.za/Documents/Legislature/nw_act/NWA.pd

24 Republic of South Africa, Water Services Act, Ai. 108 of 1997, available at:
www.dwaf.gov.za/Documents/Legislature/al108-97.pdf.

% Department of Water Affairs and ForestReport of the Department of Water Affairs and Foxe$0

(Pretoria, 2006) [hereafter DWAF Annual Report].

Section 2 (a), (b) and (c) Water Services Actasfwell Conca 342, note 6 above.

27 Cf. as well introduction to Part 3 of the Natib¥éater Act.

% sandy Liebenberg, ‘The National Water Bill - Biteiag Life into the Right to Water’, Economic and

Social Rights Review (1998).

Conca 346, note 6 above.

26

29



INGA T. WINKLER

the right to basic sanitation necessary to seafficient water and an environment not harmful to
human health or well-being’.

This significance conferred to the fulfilment ofstmhuman needs is reinforced by section 3 which
guarantees the ‘right of access to basic waterlg@gmul basic sanitation’ and stipulates that every
‘water services institution must take reasonablasuees to realise these rights’.

Moreover, section 5, which gives preference todasiter supply over other uses of water, sets forth

5. If the water services provided by a water sewiastitution are unable to meet the
requirements of all its existing consumers, it ngigé preference to the provision of basic
water supply and basic sanitation to them.

In so far, the Water Services Act specifies thegirtional provisions.

The term basic water supply is defined in sectidii)las ‘the prescribed minimum standard of water
supply services necessary for the reliable suppéysufficient quantity and quality of water to
households, including informal households, to suplfe and personal hygiene’.

3.1.4. Ministerial Regulation

Section 9 and 10 of the Water Services Act autbdlie Minister to prescribe national standards for
water services. The Ministerial ‘Regulations relgtto compulsory national standards and measures
to conserve water’ from 20 April 2001 are basedhis authorisatioi’ Regulation 3 further specifies
the term basic water supply and refers to the minirstandard.

3. The minimum standard for basic water supply sesvise

@ ...

(b) a minimum quantity of potable water of 25dg&rmer person per day or 6 kilolitres per
household per month ...

Another Ministerial Regulation refers to tariffs fvater serviced! Regulation 3 (2) requires that

3. (2) A water services institution must consitter right of access to basic water supply
and the right of access to basic sanitation whéegrehening which water services tariffs
are to be subsidized.

3.2. Legidation Reatingto the Obligation to Respect

Within this general legislative framework there aoene legal provisions that refer specifically to
certain types of obligations borne by the Statehéncontext of the obligation to respect an exgsti
water supply, section 4 (3) (c) of the Water Seasiéct is of particular relevance. It is part af th
procedures for the limitation of discontinuatiormedter services and provides that procedures must

%0 Republic of South Africa, Regulations relatingcmmpulsory national standards and measures t@pans

water, available at: www.dwaf.gov.za/Documents/biegiWater%20Services%20Act/SECIDREG-
20%20April%202001.doc.

Republic of South Africa, Norms and Standardespect of Tariffs for Water Services in terms e€ton
10 (1) of the Water Services Act (Act. No. 108 60T), available at:
www.dwaf.gov.za/Documents/Notices/Water%20Servica386t/SEC10(1)REGS-
11%20JUNE%202001.doc.
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(c) not result in a person being denied accesadwater services for non-payment,
where that person proves, to the satisfactioneféhevant water services authority, that
he or she is unable to pay for basic services.

However, section 11 which determines the duty dewservice authorities to provide access states in
its para. 2 (g) that this duty is subject to ‘thght of the relevant water services authority toifior
discontinue the provision of water services if éhisra failure to comply with reasonable conditions
set for the provision of such services'.

These two provisions seem contradictory, in paldicdue to the very broad term ‘failure to comply
with reasonable conditions’. Section 4 (3) (c) itk disconnections for non-payment when people
are unable to pay for services, whereas sectid®)1(h) allows disconnections under certain
circumstances. However, it has to be understoedway that the disconnection must not lead to the
denial of basic services for indigent people. O#lige, section 4 (3) (c) would have hardly any
meaning.

3.3. Legidation Relating to the Obligation to Protect

Section 19 of the Water Services Act is relevantlie privatisation of water servic&sThe Water
Services Act determines the local governments efatdt service provider’, but allows them to
subcontract that task to private service provid&8ection 19 (2) reads:

(2) A water services authority may only enter iatoontract with a private sector water
services provider after it has considered all kngwhlic sector water services providers
which are willing and able to perform the relevamtctions.

Due to this provision, some interpret the WateniBes Act to allow private providers only as a last
resort’ In any case, the Water Services Act allows thallgovernments to transfer their duties to
private water providers under certain circumstanklesvever, in this case, the obligation to protect
remains with the State. It thus has to ensure tirais regulatory framework that the private previd
meets the obligations and acts in accordance tthtiman right to watér.

3.4. Legidation Relatingtothe Obligation to Fulfil

Most important for the obligation to fulfil is theuty of water services authorities to provide asdes
water services which corresponds to the right tefsccess to water. It is laid down in section fl1 o
the Water Services Act whose para. 1 reads:

11. ( 1) Every water services authority has a d¢lutgll consumers or potential consumers
in its area of jurisdiction to progressively enseficient, affordable, economical and
sustainable access to water services.

32 Cf. as well s. 76 et segs. of the Municipal Systect, Republic of South Africa, Local Government:

Municipal Systems Act, Act No. 32 of 2000, 425 Gaoweent Gazette No. 21776, 20 November 2000,
available at: www.info.gov.za/gazette/acts/2000/882df.

Conca 353, note 6 above.

% Cf. Conca 354, note 6 above.

% Kok 280 et seq., note 13 above.
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However, para. 2 qualifies this duty and statesiths inter alia subject to the availability afsources
and to the duty of consumers to pay reasonablegeban accordance with any prescribed norms and
standards for tariffs for water services.

4. POLICIESAIMING AT IMPLEMENTATION
It is not sufficient to put into place a legislaiframework for the right to water; rather, its
implementation through policies is essential. Thetieherefore be considered in this section.

The Government's overall aim is to provide moregeavith access to water supply. It was estimated
that twelve to fourteen million people did not hageess to water supply when the ANC came to
power in 1994° This amounts to large parts of the black poputatio particular in rural areas.

According to government statements, ten milliongedad gained access to water supply in 2004
since the end of the apartheid &rtn its most recent Annual Report, the Departméwater Affairs
and Forestry (DWAF) states that access has impriveed 59 per cent to 93 per cent of the
population. However, not all of these water conioast meet the level of basic services, in particula
because services are only provided at a distanc®n# than 200 metres from their househdids.
Leaving these out, 83 per cent of the populatioretecess to basic water serviteBy 2008, the
government expects to reach the target of univerxsedss’

However, these figures refer to access to supfigstructure which does not necessarily imply that
people can afford these servi¢éThe government aims to overcome this deficit WaHFBW Policy
seeking to provide everyone with a minimum amodntater for free.

% Department of Water Affairs and Forestwhite Paper on a National Water Policy for Southosf 15

(1997), available at: www.dwaf.gov.za/Documentsi®es/nwpwp.pdf [hereafter DWAF White Paper
1997]; Conca 319, note 6 above; Lena Partzsch, séfda der Krise — Das Beispiel Stidafrika’, 196
Solidarische Welt4 (2007); Eddie CottleThe Class Nature of Free Water in South Africaork Past to
Presentl9 (Durban: Centre for Civil Society, UniversitykwaZulu-Natal, 2004), available at:
www.nu.ac.za/ccs/default.asp?3,28,10,1186; Mullero®e 5 above and David A. McDonald, ‘The Bell
Tolls for Thee, Cost Recovery, Cutoffs, and theofdfbility of Municipal Services in South Africah

David A. McDonald and John Pape e@ost Recovery and the Crisis of Service Delividy, 162 (Cape
Town: Human Sciences Research Council Publish@f2)2 Still assuming these figures in 1997/98: Alai
Mathys, ‘Application du Droit a 'Eau en Afrique ddud, Quelques exemples tirés de I'expérience dea-Su
environnement’, in Henri Smets etle Droit a I'Eau das les Législations Nationales6 (Nanterre:
Académie de I'Eau, 2005); Ashfag Khalfan and Annes$ell, ‘The Recognition of the Right to Water in
South Africa’s Legal Order’, in Henri Smets elde, Droit a I'Eau das les Législations Nationale2l, 122
(Nanterre: Académie de I'Eau, 2005) and Liebenbeotg 28 above.

Department of Water Affairs and ForestPgrliamentary Media Briefind.,, 10 February 2004, available at:
www.dwaf.gov.za/Communications/PressReleases/2@@Pentary%20Media%20Briefing%20Release
%202004.doc; Partzsch 4, note 36 above; Cottle@®, 36 above.

Department of Water Affairs and ForestBjrategic Framework for Water Services, Waterfes Banitation
is dignity46 (2003), available at:
www.dwaf.gov.za/Documents/Policies/Strategic%20Franrk%20approved.pdf, [hereafter DWAF
Strategic Framework 2003].

% DWAF Annual Report 44, note 25 above.

40 DWAF Strategic Framework 2003, 6, note 38 abaf:eas well United Nations Millennium Projeétealth,
Dignity, and Development: What Will it Take? Repafrthe Task Force on Water and Sanitatiah
(London: Earthscan, 2005).

Stressing the importance of both physical andhertic access Jaap de Visser, Edward Cottle anchdoha
Mettler, ‘The free basic water supply policy, Hoffeetive is it in realising the right?’, Bconomic and
Social Rights Review (2002).

37
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The idea of FBW dates back to 1994 when the ANCectmpower. The goal of access to basic water
for everyone was for the first time articulatedhe ANC’s election manifesto, the Reconstructiod an
Development Program (RDP)It refers to a supply of 20 to 30 litres of cleard safe water per
person per day and a lifeline tariff to ensure dibpeople are able to afford water services eigfit

for health and hygiene requirements. The White Papé&Vater Supply and Sanitation from 1994
reiterated this aim referring to a minimum quantfy5 litres*® Government subsidies and the
adoption of lifeline tariffs are considered for p@ommunities that are not able to afford basic
services” It included the government’'s commitment to ensimizersal access within seven ye#rs,

that is, by 2001, a target that has obviously beised and has now been postponed to 2008.

However, the FBW Policy was only introduced in 2@J0in the wake of the rising community
struggle and controversy over water cut-offs amdittroduction of prepayment water meters and a
cholera outbreafé In the 2000 Local Elections, the ANC announced ithaould provide all residents
with a free basic amount of waféin February 2001, the Policy was officially annoed by the
Minister of Water Affairs and Forestf.

It means to provide each household with 6000 linfesater every month free of charge which
amounts to 25 litres per day per person in a haldedi eight. FBW is a national policy. However, as
outlined above, service provision itself is theydolt the municipalitie$? The national government
has, however, the regulatory power and used gdaire that all municipalities should endeavour to
provide this minimum amount free of charge.

FBW is financed via cross-subsidisation througlsiag block tariff system. Users who consume
more than the basic supply have to pay more foatitttional units which results in a cross-
subsidisation from high volume to low volume us&msloreover, financial support is provided to
municipalities through the ‘equitable share’, atpor of the national annual budget transferred to

42 African National Congres&econstruction and Development Program, A PolignkeworkPara. 2.6.6.

and 2.6.10.1 (1994), available at: www.anc.orgdtdfdp.html; cf. as well Conca 340, note 6 abow an

Cottle 3 et seq., note 36 above.

Department of Water Affairs and ForestWater Supply and Sanitation Policy, White Paper{aia an

indivisible national asset5 (Cape Town, 1994), available at:

www.dwaf.gov.za/Documents/Policies/WSSP.pdf [heéexdd WAF White Paper 1994].

4 DWAF White Paper 1994, 18, 22, note 43 above.

4> DWAF White Paper 1994, 14, note 43 above.

4 partzsch 5, note 36 above; Patrick Bdbeécommodification in theory and practice, Fightimgman

insecurity in post-apartheid South Africa’s wateare/15, Paper presented to the International Socicédgi

Association, 28 July 2006, available at: www.nwzatcs/default.asp?3,28,10,2650 and Julie A. Sanith

J. Maryann Green, ‘Free basic water in MsunduziaKulu-Natal: is it making a difference to the livafs

low-income households?’,\Water Policy443, 445 (2005); cf. as well Ginger Thompson, ‘&atap Often

Shut to South Africa PoorNew York Time29 May 2003.

Cf. African National Congreskpcal Government Elections 2000 Manifesto, Toge8pmreding up Change

available at: www.anc.org.za/elections/local00/rfestd/manifesto.html.

Department of Water Affairs and Forestkedia Statement by the Minister of Water Affaird &orestry,

Mr. Ronnie Kasrils14 February 2001, available at:

www.dwaf.gov.za/FreeBasicWater/scripts/FrmShowDsm?@®ocID=24.

Schedule 4, Part B of the Constitution.

Muller 5, note 5 above.

L Muller 5, note 5 above; Cottle 29, note 36 abaleeVisser, Cottle and Mettler, note 41 above; Eisah80,
note 6 above and United Nations Development Progra®¥, note 1 above.
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local governments that is calculated on the bddiseopercentage of poor people living in a
municipality >

Currently, 80 per cent of the population with asceswater infrastructure benefit from FBW which
translates to 74 per cent of the South African patjnn >® Originally, FBW was intended as an
instrument to provide the poor with free water. Bué to management reasons it is served to
everyone in many communities as it is very diffidolidentify poor families? This leads to the
peculiar result that a greater percentage of thtieeguopulation than of the poor population is serv
by FBW. Only 68 per cent of the poor peGpkre served by FBW compared to 74 per cent of the
entire population. This means that 15.6 milliongeamut of 23 million poor people receive FEW.
Indeed, it can be assumed that the number of nongmEpple profiting from the policy is larger than
the number of poor peopiéln particular the poorest in society are exclufteth the implementation
of FBW >® However, the policy has been overall progressitdjtae number of poor people benefiting
from it is also constantly risind.

5. CONTENT OF THE HUMAN RIGHT TO WATER

In order to identify any deficits in the implemetida of the human right to water in the next parits
important to determine what is meant by the hungirt to water by establishing its normative
content.

In recent years, the content of the right to whts been determined rather detailed mainly as being
derived from provisions of the International Covetnan Economic, Social and Cultural Rights.
However, South Africa is not party to that Coversmthat its provisions are not binding onto the
State. Yet, some norms of the South African BilRidhts are very similar to those of the Social
Covenant. Furthermore, section 39 (1) (b) expliaitilis for the consideration of international law
when interpreting the Bill of Rights. As such, thgh Court (Witwatersrand Local Division) states in
a judgment relating to the disconnection of watgrpdies that international law is particularly udef
for the interpretation when the language usedterimational instruments and the South African Bill
of Rights is similar, as in the case of the So€iavenant?®

Thus, the right to water as contained in sectiof12{b) of the Constitution can be interpreted
similarly to the right to water in internationaillaas being derived from the Social Covenant. Is thi

2 Muller 5, note 5 above; Francis 180, note 6 atenade Visser, Cottle and Mettler 37, note 7 above

> DWAF Annual Report 45, note 25 above; for up atednformation cf. DWAF's site on the Implemenbati
Status of Free Basic Water Services available atvwwaf.gov.za/freebasicwater [hereafter DWAF
Implementation Status].

Mathys 118, note 36 above and South African HuRigihts Commissior6™ Economic and Social Rights
Report111 (Johannesburg, 2006).

5 With poor referring to households earning less B 800 per month, cf. DWAF Annual Report 45, riéfe
above.

5 DWAF Annual Report 45, note 25 above.

" South African Human Rights Commission 25, nosb8ve.

8 South African Human Rights Commission 44, nosb8ve.

9 Cf. DWAF Implementation status, note 53 above.

% Residents of Bon Vista Mansions v. Southern Melitapd_ocal Council High Court (Witwatersrand Local
Division) of South Africa, Judgment of 5 SeptemB801, 2002 (6) BCLR 625 (W) at 629; cf. as well
Government of the Republic of South Africa and BtlieGrootboom and Other€onstitutional Court of
South Africa, Judgment of 4 October 2000, 2000 BQ)LR 1169 (CC) at 1185, Liebenberg, note 28 above
and de Waal, lain and Erasmus, note 22 above.
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regard, General Comment No. 15 of the CommitteEamomic, Social and Cultural Righitss of
special importance. It is not legally bindifiggut an authorative interpretation of the Social
Covenant’

5.1. Sufficient Quantity

When determining the normative content of the rightvater, the first question regards th&ntity of
water guaranteed. This amount has to be largertiager for mere drinking purposes necessary for
survival. Water has also to be provided for othasit human needs. General Comment No. 15 covers
water for personal and domestic use such as wastonging, cleaning and personal hygiene. It is
difficult to set an exact amount of water necessarfylfil these needs as requirements vary for
example due to climatic conditions. However, selv&ttadies regard 20 litres per day per personas th
absolutely necessary minimum amotfnGeneral Comment No. 15 also refers to these stildies
regarding 20 litres as the necessary minirfium.

However, these 20 litres only constitute the alisaminimum. They can be regarded as the core
content of the human right to water, but it carlsesaid that the right is completely fulfilled aoe

as 20 litres per person per day are provided. Tiiege this, a larger quantity has to be provided
progressively’ The WHO regards 50 litres per day as sufficiemh&et domestic needs, even though
this is still not considered optim&l.

5.2. Other Features
Not only the water quantity but also gsality is important. Water has to be safe and of suchtgua
that it does not impose a threat to human h&aFarthermore, water has to peysically accessible

61 Committee on Economic, Social and Cultural RigBsneral Comment No. 15: The Right to Water,

(Articles 11 and 12 of the International Covenanticonomic, Social and Cultural Right§)N Doc.
E/C.12/2002/11, 26 November 2002 [hereafter Geri@oahment No. 15]. Anton Kok and Malcolm
Langford also interpret the right to water by refeyg to international law and in particular theergretation
provided by the Committee, cf. Anton Kok and Matadlangford, ‘The Right to Water’ in Stuart Woolman
et al. eds.Constitutional Law of South Africe6B-9 et segs. (Lansdowne: Jut¥ ., 2005) and Anton
Kok and Malcolm Langford, ‘The right to water’, Banie Brand and Christof Heyns ed3ocio-Economic
Rights in South AfricA91, 197 et seqs. (Pretoria: Pretoria UniverséwIPress, 2005).

Emilie Filmer-Wilson ‘The Human Rights-Based Approach to DevelopmemrRight to Water’, 23
Netherlands Quarterly of Human Rigi$3, 228 (2005); Eckart Klein, ‘General Comme#is:einem eher
unbekannten Instrument des Menschenrechtsschutzdgitn Ipsen and Edzard Schmidt-Jortzig eRlscht
- Staat - Gemeinwohl, Festschrift fiir Dietrich Relusing301, 307 et seq. (Cologne et al.: Heymann, 2001);
Eibe Riedel, ‘The Human Right to Water’, in Dickdaus ed. Weltinnenrecht - Liber amicorum Jost
Delbriick585, 592 et seq (Berlin: Duncker & Humblot, 20863 Oliver LohsgDas Recht auf Wasser als
Verpflichtung fiir Staaten und nichtstaatliche AkégiArt. 11 Abs. 1, Art. 12 Internationaler Pakteiib
wirtschaftliche, soziale und kulturelle Recfit (Hamburg: Kovac, 2005).

% Filmer-Wilson 228, note 62 above and Riedel 5@?¢ 62 above.

% Guy Howard and Jamie BartraBomestic Water Quantity, Service Level and Hea{Geneva: World
Health Organization, 2003); United Nations DeveleptiProgramme 3, note 1 above; World Bank
Technical Note$®, available at:
http://siteresources.worldbank.org/INTPOVERTY/Reses/WDR/English-Full-Text-Report/ch12b.pdf
and World Health Organization and United Nationdd2an's FundGlobal Water Supply and Sanitation
Assessment 2000 Rep@it(Geneva and New York, 2000). Others regardt&gslias minimum, cf. Peter
Gleick, ‘Basic Water Requirements for Human Actest Meeting Basic Needs’, 2¥ater InternationaB3,
88 (1996).

General Comment No. 15 Para. 12 lit. a, noteléive.

On the distinction between core obligations drddbligation to progressive realisation cf. bef@.2.
Howard and Bartram 22, note 64 above.

®  General Comment No. 15 Para. 12 lit. b, notet&ive.
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This means that it has to be available in the Huoalsieor its immediate vicinity? The WHO assumes
basic access when water is available at a distainge to 1000 metre¥.The South African
Government aims to supply water at a distancessf flean 200 metres to everydhe.

Last but not least, water has todfordable It would not be sufficient if water was physigall
accessible, but at such high prices that larges pdiuthe population could not afford it. Affordatyl
means that people must be able to realise théit tagwater without having to compromise other
socio-economic right& for example the basic needs for food or hou$inigcan therefore be assessed
by looking at the percentage of the household ircepent on water services. It is difficult to
determine the exact percentage which exceeds afiditgl, but international recommendations are in
a certain range: The UNDP Human Development Repgerds three per cent of household income
as an appropriate benchmafkyhereas the Camdessus Report assumes five per cent

6. CHALLENGESTO THE IMPLEMENTATION OF THE RIGHT TO WATER

In spite of the progress made by the increasingsacto water services and the expansion of the FBW
Policy, there are certain areas of concern inigddmentation of the right to water. These will be
analysed under the framework of obligations to eegfo protect and to fulfil.

6.1. Obligation to Respect and to Protect

The obligation to respect and to protect are twiasse obligations as outlined above. However, they
are closely related and are associated with the séalenges in the implementation of the human
right to watef®. Disconnections of water services can be carnigdy either public or private water
service providers. Similarly, price increases carinplemented and prepayment meters can be
installed by both types of service providers. Thasasures refer to the obligation to respect when
carried out by public water providers. The obligatto protect, however, becomes relevant in cases o
water service privatisations as foreseen in seditbaof the Water Services Act.

Currently, there are five private concessions otrewts for water service delivery in South Africa:

» a 30-year concession to Biwater in Nelspruit sit@@9

» a 30-year concession to a local affiliate of SAWMbIphin Coast since 1999

» long-term contracts with Water Services South Afri@ Suez-Lyonnaise subsidiary in two Eastern
Cape municipalities (Stutterheim and Queenstown)

69
70

General Comment No. 15 Para. 12 lit. ¢, notel@ive.

Howard and Bartram 22, note 64 above.

L DWAF Strategic Framework 2003, 46, note 38 above.

2 General Comment No. 15 Para. 12 lit. ¢, noteliive.

8 De Visser, Cottle and Mettler, note 41 above layld Mehta,Unpacking rights and wrongs: do human
rights make a difference?, The case of water rightadia and South Afric8, Working Paper 260 (Sussex:
Institute of Development Studies, 2005).

United Nations Development Programme 97, notedve.

Michel Camdessus and James Winpelfiyancing Water For All, Report of the World Pael Financing
Infrastructurel9 (2003).

David A. McDonald and Greg Ruiters, ‘Theorizingat®r Privatization in Southern Africa’, in David A.
McDonald and Greg Ruiters edshe Age of Commodity, Water Privatization in Southdrica 13, 18, 28
et seq. (London, Sterling: Earthscan, 2005) paintisat commercialised public utilities are verjiar to
privatised water services.
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* a partnership between Johannesburg Water (a pgeatpany whose sole shareholder is the City
of Johannesburg) and Suez since 2001.

Thus, only five municipalities have chosen privatger service deliver(? which, however, service at
least five million people”® Subsequently to the adoption of the FBW Policytty 2001 there have
been no new water service privatisatf8rsd further concessions seem unlikely at preégent.

There is a strong anti-privatisation movement int8@&\frica consisting of a coalition of local
residents committees, anti-privatisation groupsjrenmental justice activists, the landless peaple’
movement, Jubilee South Africa and trade uniong @buth African Municipal Workers Union —
SAMWU and the Congress of South African Trade UsierCOSATUY? Protests against water
privatisation have become widespread with a pdeidecus on Johannesbuty.

The anti-privatisation movement often refers torighat to wate* However, water service
privatisation does not per se violate the humalnt tig water™ Yet, it is often associated with certain
measures that have to be examined in regard todbleerence with the human right to water. This
refers to disconnections, steep price increasesr@nitistallation of prepayment water meters.

6.1.1. Policy of Cost Recovery

Water service disconnections, price increaseslamihstallation of prepayment water meters cannot
be understood without reference to the principleasit-recovery. It signifies that consumers are
charged the full (or nearly full) cost of providimagter servicé€§ and is the starting point and basis for
privatisation as municipalities try to attract e (foreign) investmefit.In 1996, the principle of

cost recovery became official policy with the adoptof the ‘Growth, Employment and
Redistribution’ (GEAR) policy. It includes the gamenent’'s commitment ‘to the application of
public-private sector partnerships based on casiviexy pricing where this can practically and fairl

" Conca 353 et seq., note 6 above; cf. as well B@dote 46 above; Cottle 19 et seq, note 36 ghidehta

5, note 73 above; Thompson, note 46 above; Jadues,Metered to Death: How a Water Experiment
Caused Riots and a Cholera Epider@dohannesburg: The Center for Public Integrityg®Cavailable at:
www.publicintegrity.org/water/report.aspx?aid=49aicis 177, note 6 above; Daniels 35 et seq., Idte
above and Greg Ruiters, ‘Debt, Disconnection aihBsation, The Case of Fort Beaufort, Queenstown
and Stutterheim’, in David A. McDonald and John @ags.Cost Recovery and the Crisis of Service
Delivery41, 42 et segs. (Cape Town: Human Sciences Rés€armcil Publishers, 2002).

Department of Water Affairs and Forest¥inister Kasrils Responds to False Claim of 10 Mill Cut-Offs
8 June 2003, available at:
www.dwaf.gov.za/Communications/Articles/Kasrils/Z0€utoffs%20article%20WEBSITE.doc [hereafter
Kasrils 2003].

Daniels 11 at note 30, note 13 above and McDoaatHRuiters 28, 37 note 2, note 76 above.

8 Bond 16, note 46 above.

8 Pauw, note 77 above.

8 Conca 353 et seq., note 6 above and McDonaldRaitérs 35 et segs., note 76 above.

8 Partzsch 5, note 36 above.

8 Cf. e.g. Bond, note 46 above.

8 Cf. General Comment No. 15 Para. 24, 27, notatéive. For a more detailed analysis of this questio
Kok, note 13 above; Kok and Langford 56B-21 et satge 61 above and Daniels 17 et segs., note 13
above who, however, comes to the conclusion tlaptlvatisation of water services in unconstitugibn
David A. McDonald, ‘The Theory and Practice ofSERecovery in South Africa’, in David A. McDonald
and John Pape ed€ost Recovery and the Crisis of Service DelidetyfCape Town: Human Sciences
Research Council Publishers, 2002).

Francis 157 et seq., note 6 above and McDonaldRauiters 18 et seq., note 76 above.
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be effected® Moreover, the Municipal Systems Act of 2000 isdzhen the principle that local
governments must recover costs when they delivsic Isarvices such as water supplhccording to
its section 74 (2) (d) and (e) the tariff policy shueflect the costs associated with rendering the
service and must facilitate its financial sustailiigb

6.1.2. Disconnections

The obligation to respect and protect the humaht tigwater respectively can be violated by not
respecting existing access to water servicesjghhy disconnecting these services. In order to
implement cost recovery, it seems a logical consecgl to disconnect water supplies of people who
do not pay their water bills. The main controversgouth Africa is concerned with such
disconnections due to non-payment. However, inpioas of service delivery that are caused by
technical or management problems of unsustainabjegts and dysfunctional infrastructure due to
lack of maintenance also pose a huge proSfem.

6.1.2.1. Controversy over Disconnections

There have been a significant number of disconaestin South Africd in particular in the period
between 1994 and 2080The exact number of disconnections is subjecktensive debate and
controversy. According to a survey of the Municifarvices Project whose estimates were widely
spread, it is assumed that as many as ten milkople in South Africa had experienced water cus-off
since 1994° The DWAF refuted these figures, but admitted that per cent of connected households
may have suffered from the discontinuation of sgrsiand that disconnections by local authorities ar
therefore a matter of concethEurthermore, a survey conducted by the Departime2@04 found

that 30.000 households reported to have watercgaut off due to non-payment in the past year and
therefore had to obtain water from other soufces.

Until 2003, the government did not take a cleandtan disconnections, but was ambivaf8this
ambivalence corresponds to the Water Services édidering its seemingly contradictory provisions
on the discontinuation of water services as outlialeove.

Only in 2003, after reports about cut-offs in hjgiofile media such as the New York TinleWAF
adopted the position that municipalities shouldaieffrom complete disconnectiéfilnstead, they
should reduce the quantity of water supplied toftbe basic amount for example by using a trickle-
supply?® The DWAF 2003 Strategic Framework reinforces flusition and restricts the use of
disconnections as credit control mechanism. Thadkaork stresses the importance of information,

8 Republic of South AfricaGrowth, Employment and Redistribution, A MacroeanitoStrategyPara. 7.1

(1996), available at: www.polity.org.za/html/govaémolicy/gear-02.html; cf. as well Mehta 4, note 73
above; Francis 157, note 6 above and de VissetleGuotd Mettler 40, note 7 above.

De Visser, Cottle and Mettler, note 41 above.Rore details on cost recovery and its underlyatgnale
cf. McDonald, note 86 above.

South African Human Rights Commission 19, 37e#8eq., note 8 above.

Khalfan and Russell 128, note 36 above; Mehtate 73 above and Francis 174, note 6 above.
Partzsch 4, note 36 above.

McDonald 170, note 36 above; Conca 353, noteove&lPauw, note 77 above; Partzsch 4, note 36 above
Cottle 26, note 36 above; Thompson, note 46 abogd-gancis 174, note 6 above.

% Kasrils 2003, note 78 above.

% Mike Muller, ‘Keeping the taps oper¥jail and Guardian 30 June 2004.

% Bond 19, note 46 above.

" Thompson, note 46 above.

% Bond 19, note 46 above.

% Kasrils 2003, note 94 above; cf. as well Khakiamd Russell 128, note 36 above.
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warnings and due process prior to any discontionair limitation of service. Even more important
though, it determines that domestic water supphneations must be restricted in the first instance,
and not disconnected in order to ensure that at &basic supply of water is available. Disconpect
is only regarded as appropriate in the case of ¢éaimg with the service equipment or interference
with the restriction of water supplies in a mantheit renders the limitation less effective (in tase
that the person’s water supply has been restri¢téd)

6.1.2.2. Cases Addressing Disconnection of Watetices
Some of these cases of water disconnections hareHsard before South African courts.

Mangele v. Durban Transitional Metropolitan Council

The first reported case which deals with a discotioe of water services is Mangele v. Durban
Transitional Metropolitan Councif* Due to the non-payment of her water account, ppéicant’s
water services had been disconnected.

The applicant claimed that the disconnection wagall as it resulted in her being denied even acces
to basic services, even though she was unableytiopthese. She relied on section 3 (3) (c) of the
Water Services Act, but not specifically on thestantional right to watet®®

The Court held that the right of the Water Servideswas at that point incomplete and therefore
unenforceable. It has to be noticed that the reigmaefining the term ‘basic water supply’ as a
minimum of 25 litres per day per person had notygsin promulgated. Thus, the Court concluded that
it had no guidance from the legislature or govenminfier the interpretation of the right embodied in
section 3 of the Water Services Act. The judge edghat these are policy matters linked to the

availability of resources and thus outside of hisvjpw!*

In the end, the judge reasoned that the applidargecnot to limit herself to the six kilolitres per
month provided free of charge, but to consume amidit quantities. In the opinion of the judge, she
cannot rely on the inability to pay for water sees as a consequence of this behaviour. Thus, the
judge concluded that the disconnection had not Blegal 1>

This judgment has been widely criticised. It isuag that the Court fails to distinguish between a
person’s past behaviour and his or her currenityabd pay. Therefore, a person falls in the anobit
section 4 (3) (c) if he proves that he is currentipble to pay for water services. The resultas &m
indigent person may not be denied basic water ces\for non-paymenit? Instead water services
could be limited® Thus, the Court could have concluded that theordpnt was obliged to continue
to supply a minimum amount.

190 DWAF Strategic Framework 2003, 37, note 38 above.

191 Mangele v. Durban Transitional Metropolitan Coundiigh Court (Durban and Coast Local Division) of
South Africa, Judgment of 7 February 2001, (2002)I5A 39 (D).

192 1d. at 41

103 1d. at 43 et seq.

%% 1d. at 46.

195 Michael Kidd, ‘Not a Drop to Drink: Disconnectiai Water Services for Non-Payment and the Right to
Access Water’, 2&outh African Journal on Human Righit$9, 131 (2004).

19 Kidd 132 et segs., note 105 above.
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It is questionable whether a court would come son@lar result in the future considering that the
regulations defining basic water supply are nowlate!®” Furthermore, the Court would have been
required to undertake a more detailed anaf%sad to interpret the constitutional right to watéthe

applicant had based her application on her cotistital rights.

Residents of Bon Vista Mansions v. Southern Melitapd_ocal Council

Several months later, a second case was decidsildRés of Bon Vista Mansions v. Southern
Metropolitan Local Council® The residents launched an urgent applicationnferim relief as their
water supply had been disconnected which they degaais unlawful.

In order to interpret the Bill of Rights and in pewlar section 27 (1) (b) the judge considered
international law as stipulated by section 39 f)df the Constitution. He held that the matteatet

to the duty to respect the access to water andtbedtate has to refrain from actions that deprive
individuals of their rights:° The discontinuation of water services is primaeacbreach of the
obligation to respect the right to water and regmizonstitutional justificatioh! The onus rests on the
respondent who has to show that the disconnectanlegal, that is, in compliance with the
Constitution and the Water Services ABtAt the time of the interim order, the Council haat yet
discharged that onus. Thus, the Court orderedstonethe water supply of the residents pending the
final determination of the applicatidf?.

Highveldrige Residents Concerned Party v. Highvdlglr TLC and Others

A third case is Highveldrige Residents ConcernatlyRa Highveldridge TLC and Othet&! It deals
with an application for interim relief aiming atetihestoration of water supply as well. The judgment
however, is primarily concerned with tleeus standpf the applicant, a voluntary association. In
regard to the interim relief, the Court assessed#iance of convenience and argued that any
potential pecuniary losses of the respondents aml@dutweigh the human need and suffering that
would occur due to the lack of fresh wat&rThe judge therefore ordered the respondent tsteia
the water supply pending the finalisation of theterd™®

6.1.2.3. Conclusion

Irrespective of the exact figures, water cut-ofisdrbeen widespread in South Africa. In cases where
they left people without access to basic water sypipey clearly constitute a violation of the huma
right to water. An indigent person may not havedbeess to basic water services denied for reasons
of non-payment. Water services may be limited &ltasic amount as stipulated in section 4 (3)f(c) o
the Water Services Act in conjunction with the Ratjan 3, but not be completely disconnectédn

107
108

Khalfan and Russell 127, note 36 above.

Jaap de Visser, ‘From the Courts: Mangele v Douifbansitional Metropolitan Council, Disconnectioh

Water Supplies’, 3 ocal Government Law Bulletih (2001).

Residents of Bon Vista Mansions v. Southern Melitapd_ocal Council note 60 above.

19 1d. at 629.

"1 1d. at 630.

12 1d. at 632.

13 1d. at 633.

114 Highveldrige Residents Concerned Party v. Highvudlglr TLC and OtherHigh Court (Transvaal
Provincial Division) of South Africa, Judgment of May 2002, 2003 (1) BCLR 72 (T).

15 1d. at 86.

1% 1d. at 89.

17 Kidd 132, note 105 above.
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line with General Comment No. 15, it has to be exdthat no one is “deprived of the minimum
essential level of water*® under any circumstances.

6.1.2. Pricelncreases

Many activists in South Africa request water tgobevided free of charge. Partly, this demand can be
explained by experiences under the apartheid ethat period, water was not provided at all to the
vast majority of black communities. But if servie@gsted, water was provided free of charge (or at
highly subsidised flat raté}? There is thus a historical understanding in soreasof water supply to
be free. In other areas, people have become useat fraying bills in the years when people refused
to pay their utility bills in support of boycottgainst the apartheid reginf@.Moreover, many
communities understood that they would have to pypng for water with the implementation of the
FBW Policy?*

From a human rights perspective, however, wates doénecessarily have to be provided for tfée.
The decisive criterion is that of affordability. Amng as people can fulfil their basic human neéds,
no violation of the human right to water, evendbple have to pay in order to do so. Thus, it is
critical to look at the affordability of water séres. If people spend a large percentage of theagme
on water supply, services have to be regarded a$oudable.

As a consequence of the introduction of the prilecifp cost recovery and the privatisation of water
supply, there have been steep price increasesng araas. In Johannesburg for example, tariffs have
doubled while they have even tripled in Queenstbwastern Cape. In that case, people spend on
average one fifth of their income to pay their wédiél. *>* Similarly, a recent study in Msunduzi
revealed that a significant number of poor hous#hepend more than one third of their income on
water expense$? In many cases, residents of poor black communiggshigher tariffs than residents
of more affluent, historically white communiti&S.These percentages are far beyond the international
recommendations of three to five per cent of theskbold income. In such cases, water services can
no longer be regarded as affordable and thusdfaildet this criterion of the human right to water.

Price increases can be a problem even with thagioovof FBW. This is the case when prices
increase very steeply after the basic amount dkikiitres. This is, for example, the case in
Johannesburg which sets a high price increasééosecond block of consumption of seven to ten
kilolitres. After this initial increase prices lewaff even resulting in a flat tariff after 40 kiitves per

118 General Comment No. 15 Para. 56, note 61 above.

119 Cottle 19, 22, 25, note 36 above; DWAF White Rd$94, 23, note 43 above; Francis 171 et secg, ®iot

above; Pauw, note 77 above and McDonald 20, noth86e.

Thompson, note 46 above.

121 Mehta 6, note 73 above.

122 Kok 274, note 13 above, Kok and Langford 56B+i@ge 61 above and Kok and Langford 200, note 61

above.

Partzsch 4, note 36 above.

124 Smith and Green 456, note 46 above.

125 Cf. the example at Cottle 31, note 36 above. Saatkeors point out that full-cost recovery may it the
initial costs of infrastructure thus leading to lnég prices for historically disadvantages areah wit water
services infrastructure, cf. Daniels 41, note 18vah Hameda Deedat and Eddie Cottle, ‘Cost Recomedy
Prepaid Meters and the Cholera Outbreak in KwaZidtel, A case study in Madlebe’, in David A.
McDonald and John Pape ed3qst Recovery and the Crisis of Service Deliglry94 (Cape Town:
Human Sciences Research Council Publishers, 28@)pnald 27, note 86 above and Flynn and Chirwa
65, note 13 above.
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month?® Such a tariff system does not help to decreaseywonsumption and encourage water
conservation. Rather, it puts a high burden on poaseholds that use a little more water thanithe s
kilolitres provided for freé?’

A similar tariff structure can be observed in Msurid It consists of only two blocks with the second
one starting after the free basic amount and behiagged at 5.62 Rand per kilolitre. As such, the
structure does not reflect any affordability coesadions for relatively low-consumption users and
shows no disincentives for high-volume users af4ato not increase any furth&f

However, tariffs are not necessarily structurethia way in all municipalities. A different trenduc
also be observed. In its latest annual report, DVE#fes the highest price increases were fourttein t
upper blocks. On average, tariffs increased bytgighcent in the block from six to 20 kilolitresy
fourteen per cent in the block from 20 to 60 kitals and by 23 per cent for a consumption of more
than 60 kilolitres?®

In any case, in order to determine whether tanféet the standards set by the human right to wiaiter,
is critical to look at affordability. It has to lmmswered in the negative when people spend a
percentage of their income on water that exceadg tio five per cent.

6.1.3. Installation of Prepayment Water Meters

The installation of prepayment meters is also asmesato implement the principle of cost recovery.
The first prepayment water meters were installedital communities in 1997 as part of the BoTT
programmée To use prepayment meters people are requiredtainolvater cards which work like
prepaid phone cards. Usually, these cards are ethavijh six kilolitres of water per household per
month (the FBW amount). Once this amount is extealipeople are required to purchase water
units. When they cannot afford to do so, peoplenarnger able to obtain water from the meter
which leads to self-disconnectidfi.

For the water service provider, this technology th@sadvantage that people cannot fall into arrears
with their payments as they have to pay in advatfderepayment meters have therefore been named
the ‘ultimate cost-recovery mechanishf.

126 johannesburg WateSchedule of Water Tariffs 2006/20@Xailable at:
www.johannesburgwater.co.za/uploads/documents/T ARHW/S-%202006-2007.xIs; cf. as well South
African Human Rights Commission 26, 53, note 8 a&y@ond 17, note 46 above; Daniels 41, note 13
above and McDonald 28, note 86 above.

127 Bond 17, note 46 above.

128 Smith and Green 454, note 46 above.

129 DWAF Annual Report 42, note 25 above; cf. as Belith African Human Rights Commission 112, note 54
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note 7 above.

131 Cf. In the matter betwedrindiwe Mazibuko and others and the City of Johabieg and othersFounding

Affidavit Para. 96, High Court of South Africa (Wiatersrand Local Division), Case No. 06/13865,

available at: www.law.wits.ac.za/cals/phiri/MAZIBUX Founding_affidavit_Final.pdf [hereafter Founding
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In order to test prepayment water meters agaiestatuirements of the human right to water, one has
to distinguish between meters that are set to geo@iminimum basic amount for free and meters that
charge for the entire amount. In the former cage,dt least guaranteed that people have accélsisto
minimum quantity. Yet, prepayment meters raiseaeitoncerns. In particular, in the case of
malfunctioning of the meters — which is not uncommgit often takes a long time to handle the
problems and people often have difficulties to heagyone responsible. In the meantime, people are
then without access to watéf.

Moreover, it has to be considered that prepaymenérs result in immediate self-disconnection as
soon as people are no longer able to afford moteruits. This does not agree with fair and
equitable procedures for the discontinuation ofewaervices as stipulated in section 4 (3) of the
Water Services ACt® The immediate self-disconnection does neitheridefor reasonable notice of
the intention to discontinue services nor for apasfunity to make representatiofis.

When no FBW is provided via the prepayment metlesy installation is extremely critical and raises
serious concerns in terms of affordability. Pedpkn simply do not have the possibility to accede s
water when they cannot pay for it and then usefansater™>’ In contrast to the usual metered water
supply they do not even have the possibility tapase payment which can have serious
consequences. In 2000, South Africa experienceabtiee worst cholera epidemics. The reasons for
the outbreak were traced back to the installatigorepayment water meters in Kwazulu. As
thousands of people were unable to pay for watey, turned to the use of polluted river wdt&r.

This resulted in the cholera outbreak that affeeteaut 120,000 people and caused at least 265
deaths'®

6.2. Obligation to Fulfil

The analysis now turns to challenges in the imphaaten of the right to water regarding the
obligation to fulfil. It raises some points of age at the FBW Policy and then concentrates on the
more fundamental issue of the complete lack of sxtewater supply.

6.2.1. Critique at the FBW Policy

The FBW Policy is an instrument to meet the oblayato fulfil the right to water. Since its adoptio

in 2001 enormous progress has been made and maplerenefit from the policy, but there are also
some concerns.

6.2.1.1. Calculation on a Per-Household Basis
A first point refers to the calculation of the lmagiater supply on a per-household basis which seems
unsatisfactory as it does not take into accounntimber of people living in one househ8iiwhen
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determining the figure of 200 litres per day peusehold the government assumed a maximum of
eight people living in one household as only 5.5qeat of households had more memBé&rghis
may or may not result in the minimum amount of iB®$ per person per day depending on the
household’s siz&? A recent application to the Johannesburg High Caddresses this isstig.

Provision on a per household basis very much sfiaplihe supply of FBW as the number of people
living in a household does not have to be takemagtount. It leads, however, to great inequaldages
a two-person-household receives the same amouwvdtef as a sixteen-person-household. Such big
households are not unusual, especially in poockitammunities** The household of Lindiwe
Mazibuko in the application to the JohannesburdhHigurt provides an example of a 20-person-
household® Their FBW usually lasts only two weeks compellthgm to buy additional water
quantities-*®

A recent study in Msunduzi, KwaZulu-Natal, founatimore than ten per cent of the households in
the study area were larger in size than eight gedpRccording to the Census 2001, approximately
620,000 households had nine or more memi&iihus, the right to a sufficient amount of water of
several million people is infringed due to thistional distinction.

If it is too complicated to calculate FBW on a person basis, a possible simplification could be to
provide a greater quantity of FBW to householdgdor communities where large households are
common. Another possible procedure could be a pitissifor large households to apply for an
extended amount of FBW.

In any case, it is indispensable to supply larggskbolds (of more than eight people) with an
increased amount of FBW that adequately refle@stimber of people and guarantees a minimum of
25 litres for everyone.

6.2.1.2. Amount of Only 25 litres per Person peyDa

A further point of critique is that only 25 litrger day are provided per person per day (assurhag t
government maximum of eight people per househ8dijne claim that this amount is not sufficient,
in particular in cases were water is also useavitier-borne sanitation syste8These critiques
therefore demand an extension of the free basiaatio a minimum of 50 litres?

However, as outlined above, 25 litres (or evenit2€d) can be regarded as the absolutely necessary
minimum amount. It has to be kept in mind that mpagple in South Africa still lack any water
services at all. The first concern which enjoy®ty is therefore to supply everyone with thisibas
amount®™ which can be justified by considerations of edliaess.
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Yet, this implies by no means that the right toewdias been fully realised as soon as this minimum
quantity of 25 litres per day is provided to evergoRather, it only signifies the absolute minimum
and calls for a further progressive realisatiothefright'*? In so far, one has to recall the WHO
recommendations of 50 to 100 litres per day. ThéR&gards 50 to 60 litres per day as goal in the
medium term and DWAF considers increasing thelfigesc amount to at least 50 litres per day for
poor households in its 2003 Strategic Framewdtklowever, it remains to turn these promises into
practice.

6.2.2. Lack of Accessto Water Supply

A different, more fundamental question relatech® abligation to fulfil refers to the situation thiose
who still lack access to water supply. Can theintk® be connected to water services and receive a
minimum quantity of water necessary to satisfyrthasic needs? Does the State have a positive duty
to fulfil this obligation?

This question is very relevant as millions stithaadequate water services, especially in rurasare
Even if South Africa boasts to have already metMids on access to water supply, long before
2015, this is not satisfactory from a human rights pecsive. Rather, the goal is universal access.

According to government estimates in the latest IMhnual Report, 3.3 million people still lack
access to a basic level of water supply. Moreavéurther 4.9 million only have access to a water
supply that does not meet basic service levelaitiqular because services are only provided at a
distance of more than 200 metres from their housefity

As far as FBW is concerned, it is still not provdde a great number of people in spite of progress
being made. 26 per cent of the entire populati@h3hper cent of poor people do not receive FBW
signifying that the affordability of the minimum awomt of water remains critical for 7.4 million cnft
23 million poor people in South Africad® Many poor municipalities lack the financial restes to
implement the FBW Policy in particular as cross-subsidisation is diffidolibperationalise and has
no meaningful effect in communities with only a $mamber of affluent high-volume user¥.

Thus, the question is whether people without actesafficient, safe and affordable water can claim
to get access and whether the state has a pasiiigation to fulfil the right to water. This quést is
related to the discussion about a minimum coreesdrdf the human right to water.

6.2.2.1. Principle of Progressive Realisation
As outlined above, the right to water is qualifgdsection 27 (2) stipulating that the State malket
reasonable measures within its available resouocashieve the progressive realisation of the right

152 gouth African Human Rights Commission 56, notb8ve, cf. as well DWAF White Paper 1997, 25, note
36 above and David Bilchitz, ‘Giving Socio-Econorfights Teeth: The Minimum Core and its
Importance’, 11%outh African Law Journal84, 494 (2002).
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138 gSouth African Human Rights Commission 47, no&b8ve; Francis 180, note 6 above and de VissetleCot
and Mettler 43, 50, note 7 above.
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water. Article 2 (1) of the Social Covenant consagnsimilar clause. An extensive debate has evolved
around the interpretation of this clause, in patécaround the question whether States have
minimum core obligations besides their obligatitmprogressive realisation.

In this context, the landmark Grootboom Judgriéof the South African Constitutional Court has to
be taken into account. It is primarily concernethwvthe right to housing, but the Court also refers
the right to watef® and emphasises that all socio-economic rights tape interpreted togeth&t.

The notion of reasonableness developed in the Booat judgment has become the litmus test
against which the realisation of socio-economibisgs tested®

According to the Constitutional Court, section 2y ¢bliges the State to establish a coherent
programme directed towards the progressive relisaf the rights®® It has to be ensured that
measures are reasonable in their conception airdrtiementation. This means that programmes
must be balanced and flexible and take accourttat,smedium and long term nee@&Moreover,

the Court explicitly states that a programme thxatugles a significant group of society cannot be
reasonable. Thus, a statistical advance regartmgrogressive realisation of rights is not sudifiti
Rather, the needs of the most desperate havetadkée into account. It must be guaranteed that a
significant number of people in desperate needfioeded relief'®® a prerequisite for reasonableness
that can be called the indigent componiéht.

When testing the water legislation and policy agiaihe concept of reasonableness, in particular the
FBW policy has to be considered. Both, accessftastructure and the implementation of the FBW
policy show progress in their extension and evengh the FBW policy does not only aim at the
indigent population, it reaches a significant nundifepoor people. The DWAF reports specifically on
the extension of FBW to the indigent populationathiinderlines the special consideration of this
population group in the FBW policy. Therefore,dincbe assumed that the State’s policy meets the
requirements of the Constitutional Court as senuprootboont®’

6.2.2.2. The Minimum Core Approach
However, the Court does not demand that all peiopdesperate need are afforded immediate relief
and stresses that the Constitution confers noihat rights entitling to a minimum cot& In this

139 Government of the Republic of South Africa and BtkeGrootboom and Other2000 (11) BCLR 1169
(CC), note 60 above.

190 1d. at 1204, 1208.

o1 1d. at 1181, 1184.

162 Cf. Kok 274, note 13 above; South African Humagh®& Commission ix, note 8 above and DWAF
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TAC judgmentMinister of Health and Others v. Treatment Acticem@paign and OthergConstitutional
Court of South Africa, Judgment of 5 July 2002, 2@00) BCLR 1033 (CC).

163 Government of the Republic of South Africa and BtheGrootboom and Other2000 (11) BCLR 1169
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164 1d. at 1191.

105 14, at 1202.

1% Francis 187, note 6 above.

167 | ikewise Francis 194 et seq., note 6 above.

188 Minister of Health and Others v. Treatment Acticam@aign and Other£2002 (10) BCLR 1033 (CC) at
1046, note 162 above; cf. as well John Fitzpatio#t Ron C. Slye, 9&merican Journal of International
Law 669, 678 et seq. (2003); Sandra Liebenberg, ‘Ttapretation of Socio-Economic Rights’, in Stuart
Woolman et al. edsGonstitutional Law of South Afric@3-30 (Lansdowne: Juta’d., 2005) and Sandra
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regard, its approach has been criticised for nimigbkar-reaching enougfi? The minimum core
approach developed by the Committee on EconomitiaBand Cultural Right§?° which the Court,
however, has explicitly rejectéd,would be more far-reaching. The approach acknayésdhat there
are certain minimum needs, such as the need fanismom amount of water, that are more urgent
than others and therefore enjoy priofit§They aim at guaranteeing a minimum essential lef’ebch
right,'”® which is indispensable for human survival and ijgand thus has to be secured
immediately. Therefore, these needs are not ordjestito progressive realisation, but are to be
fulfilled immediately*™* Such a minimum core content is the baseline frdnichvthe progressive
realisation of the right to water has to start.gPegsive realisation means that the state is red|bir
improve the level of realisation of the rights otiere!"®

The approach is based on the assumption that then@at would be largely deprived of itison
d’étre without such minimum core obligatioh$.It acknowledges that there are fundamental
obligations appertaining to each right whose imraedfulfilment is of central importance for the
realisation of the right as it would otherwise loose its significance asman right:’® Moreover,
without protecting at least people’s survival iets all other human rights become meaningféss.

Liebenberg, ‘Needs rights and transformation, Adjating social rights in South Africa’, Bconomic and
Social Rights RevieWNo. 4 p. 5 et seq. (2005).

189 Bilchitz 484, note 152 above; cf. as well Scoiti #lston 262 et seqs, note 20 above; Kok and Lamgf
56B-19, note 61 above; Kok and Langford 206 notend8 61 above and Liebenberg 33-27 et segs., 41,
note 168 above; but also Elisabeth Wickeri, ‘Grootin’s Legacy: Securing the Right to Access to
Adequate Housing in South Africalenter for Human Rights and Global Justice Workdager, No.
5/2004, 19, available at: www.nyuhr.org/docs/wp/Keit%20Grootboom's%20Legacy.pdf and Murray
Wesson, ‘Grootboom and Beyond: Reassessing the-&aanomic Jurisprudence of the South African
Constitutional Court’, 2Bouth African Journal on Human Rigi&84, 300 et seqgs. (2004). In concrete
terms this critique can be underlined by the fhat the housing situation of the community involwedhe
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Thus, the State is obliged to immediately guaratiteaninimum core content of the right to water to
everyone®®® As outlined above, 20 litres of safe and affordakiter can be regarded as the minimum
essential level of the right to water.

However, the minimum core approach does not pfesthie impossible. It has to be recognized that it
is not only impossible to achieve the full realigatof socio-economic rights in a short period of
time'®* but not even always possible to guarantee thenmimi core of every right to everyone
immediately. Yet, the minimum core approach requilat the minimum essential level is realised
whenever this is possibl&. Moreover, it signifies a significant change: tis then rests on the

State. The State prima facie fails to meet itsgattions and has to demonstrate that every effart ha
been made and all available resources have bedrtasatisfy these minimum needs as a matter of
priority.'®

On the one hand, it has to be acknowledged thanirg#tastructure cannot be built overnight and tha
it is thus impossible to immediately supply all plowith access to water. On the other hand, the
extension of FBW to all indigent people in need lddee possible in relatively little time. The DWAF
itself admits that ‘[t]he cost associated with pding free basic water to poor households is not
large for a country of our economic size and stiteri§*

6.2.2.3. Conclusion

According to this reasoning, South Africa is obtige immediately realise the core content of the
right to water for everyone. The state thus hasxtend water services by all possible means torsecu
access to water supply for everyone and it hagtend its FBW policy to all indigent people in orde
to assure affordability of water services. It segmasvever, unlikely that the South African
Constitutional Court adopts this approach.

7. CONCLUSION

South Africa’s commitment to the human right to evah its Constitution, legislation and regulations
is outstanding and hardly found in any other caquri¥toreover, the country has also made significant
progress in the implementation of the right to wate

Yet, there remain a number of concerns in impleingrthe right to water. It is essential to clearly
prohibit disconnections that leave people withaaess to basic water suppfy The increasing
access to water infrastructure and expansion of FB¥Y.s meaningless if a significant number of
people lose access at the same time. A way hasfimund that leaves people at least with acceas to
minimum amount of water to satisfy their basic reeden if they cannot pay for it.

The FBW Policy addresses the issue of inabilitpdg for water services and secures a minimum
amount of free water for a great number of peopdt, it remains inadequate as millions of people
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still are not supplied with FBW and affordabilityerefore remains critical. Moreover, many people
are affected by steep price increases and thdlatgia of prepayment water meters.

The complete lack of access to water supply dumitsing water infrastructure is the most
fundamental concern. Under its minimum core obidgyet the State has the duty to provide everyone
with minimum services, that is, at least 20 litoésvater per day. This can be realised by using all
possible means to develop infrastructure and teneikthe FBW policy to all indigent people. It
includes as well supplying large households witarount of more than 200 litres per day in order to
ensure that every person has access to the ngcesisanum amount. To this end, increasing
financial resources available to poor communitsesrucial. This could be achieved by augmenting
allocations from the national budget or via a crasissidisation mechanism between municipalities.
However, as the adoption of the minimum core apgrda South Africa does not seem realistic, it is
to hope that the government reaches its goal oeusal access by 2008.

Furthermore, it is important to keep in mind theg human right to water is not completely fulfillasl
soon as everyone has access to minimum servicteriRe is an ongoing obligation of the State to
progressively realise the right to water until g/ogre has access to sufficient water for an adequate
standard of living.
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