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.  EXECUTIVE SUMMARY

Background Paper for the Expert Seminar on Democracy and the Rule of Law, Office
of the High Commissioner for Human Rights, Geneva 28 February-2 March 2005

Access to justice inheres in the notion of justice. Two basic purposes that are intended to be served
by providing access to justice are

* to ensure that every person is able to invoke legal processes for redress irrespective of
social or economic status or other incapacity, and

* that every person should receive just and fair treatment within the legal system.

The undermining of these purposes constitutes a threat to the legitimacy of a legal system. The guar-
antee of access to justice is central to its functioning. It also constitutes a legitimate device to check
abuse of state power.

This background paper has been prepared from the perspective of a legal practitioner and seeks to
provoke discussion both on the conceptual framework as well as the practical aspects of access to
justice. While an attempt has been made to state the issues that commonly figure in most jurisdic-
tions, the peculiar features of the systems in many countries cannot possibly be noticed here for want
of space. Secondly, the legal systems in different countries are constructed on a non-uniform basis.
Some, including countries that were earlier under alien occupation or rule, have inherited common
law or civil law traditions depending on who the occupier or colonizer was. There are yet other coun-
tries that follow neither of these; they may continue with indigenous justice systems. This paper does
not and possibly cannot attempt finding the common thread of acceptable basic minimum standards
of access to justice across all these systems. That perhaps is in itself one of the challenges before the
world community.

The first part of this paper begins with recapitulating the jurisprudential bases within which the right
of access to justice for the disadvantaged ought to be located. It then proceeds to highlight some of
the issues that require to be discussed: identification and acknowledgment of disadvantaged groups
in a democratic set up; access to justice as a human right and the application of international human
rights norms in domestic legal systems. The second part deals with challenges to enforceability of the
right of access to justice for disadvantaged groups including the barriers to justice; and the response
to the challenge. The third and concluding part seeks to highlight the contexts in which the measures
for reform of system of access to justice require to be examined. The concluding part will also seek
to suggest action measures to address the issues at the international, regional and national levels.




Il. IDENTIFICATION OF DISADVANTADGED GROUPS

1.1 A discussion on access to justice for disadvantaged groups has to be prefaced by an understanding of
the jurisprudential bases for positioning this concept as a non-derogable human right. John Rawls’ formulation

of the two principles of justice offers one possibility:!

(a) Each person has the same indefeasible claim to a fully adequate scheme of equal basic liber-
ties, which scheme is compatible with the same scheme of liberties for all; and

(b) Social and economic inequalities are to satisfy two conditions; first, they are to be attached
to offices and positions open to all under conditions of fair equality of opportunity; and second,
they are to be to the greatest benefit of the least-advantaged members of society (the difference
principle).

1.2 These jurisprudential bases are premised on the acceptance of the non-derogable tenet of equal access
to justice for every person. What this translates essentially into is this. We proceed on the footing that society’s
social and economic inequalities are a given; that although every person does have the same claim to basic
liberties as every other person irrespective of their situational disadvantage (for instance on social, economic
or political standing), it is more realistic to aim to minimize the disadvantage through laws, programmes and
policies rather than seek to bring about equality in every sense of the term. That is how we understand the term
“greatest benefit of the least-advantaged members of society”.

1.3 The term ‘disadvantaged’ has to be understood not merely from the point of view of economic, so-
cial, educational or political disadvantage. In the context of the interaction of poverty and the criminal justice
system, the report of the Attorney General’s Committee on Poverty and the Administration of Criminal Justice
(‘Allen Committee’) in the U.S. in 1963 is both instructive and relevant. The Committee rejected the concept of
‘indigency’ with its notion of total financial destitution and its welfare ideology. It preferred a flexible concept

of poverty which it recognized as the “functional incapacity to obtain in adequate measure the representation

and services required by issues, whenever and wherever they appear”.?

1.4 Two of the ‘disadvantaged’ groups whose denial of access to justice has merited attention by the in-
ternational bodies have been non-citizens and minorities. The recent report of the Special Rapporteur on the
rights of non-citizens, points to the “continued discriminatory treatment of non-citizens demonstrates the need
for clear, comprehensive standards governing the rights of non-citizens and their implementation by States,

and more effective monitoring of compliance.” > In the context of measures taken by States and international
organizations against terrorism, the report warns that these measures cannot justify discriminatory treatment
of non-citizens. It urges that “the principle of non-discrimination must be observed in all matters, in particular
those concerning liberty, security and dignity of the person, equality before the courts and due process of law,

as well as international cooperation in judicial and police matters. Non-citizens suspected of terrorism should

not be expelled without allowing them a legal opportunity to challenge their expulsion.”

1.5 The conclusions of the Working Group on Minorities at its ninth session in May 2003 recognised the
need for promoting the rights of minorities as provided in the United Nations Declaration of Persons Belonging
to National or Ethnic, Religious and Linguistic Minorities, adopted by the General Assembly of the United
Nations on December 18, 1992 (the UN Minorities Declaration). Participants at the meeting expressed the view
that “few mechanisms exist for recourse to justice for minorities and that there are no effective mechanisms
which allow minorities to demand the accountability of State officials.”® The meeting recommended the pro-
vision of “adequate and easily accessible remedies to address violations of the rights of persons belonging to

minorities.”®



1.6 The working group on the administration of justice, in its recent deliberations discussed the problems

faced by victims of sexual assault which would include children and women.” There are several categories of
specially disadvantaged persons in respect of whom there exists a plethora of declarations, conventions and

other international instruments. These include the disabled,® the mentally challenged,’ the elderly'® and juve-

niles.!! Each of these instruments recognize the peculiar needs of these identified groups for access to justice.
The question that has to be considered is whether it is possible to have an overarching body of principles of
access to justice that can accommodate these peculiar needs.

A. Access to Justice as a Human Right

1.7 A demand for the protection and enforcement of the right of access to justice has to be fore-grounded
in an understanding of the nature of such a right. The Universal Declaration of Human Rights (UDHR) recog-
nizes right of access to justice as a human right and a vital ingredient in the protection and enforcement of other

human rights.!? Article 14 of the International Covenant on Civil and Political Rights (ICCPR) provides for the

basic minimum fair trial standards in the context of criminal proceedings.!* The right to free legal assistance
to persons without the means to engage a competent defence counsel is one of the “minimum guarantees”

contained in Article 14 (3) (d).!* The Human Rights Committee has, in its General Comment 13, clarified that
“Article 14 applies not only to procedures for the determination of criminal charges against individuals but

also to procedures to determine their rights and obligations in a suit at law.”!> The Committee while adverting
to Article 14 (4) which provides for the procedure in case of juvenile persons emphasized that “juveniles are to

enjoy at least the same guarantees and protection as are accorded to adults under Article 14.”16

1.8 The issue of access to justice in the context of the rights guaranteed under the International Covenant
on Economic Social and Cultural Rights (ICESCR) is a complex one. The debate on the justiciability of the
ESC rights stems from the perception that the ICESCR requires state parties to achieve “progressive realiza-
tion” of the rights subject to the availability of resources. Nevertheless, the Committee on Economic, Social
and Cultural Rights has in General Comment 3 pointed out that apart from the guarantee under Article 2 (1) and
Article 2 (3)(a) of the ICCPR that any person whose rights and freedoms (including the right to equality and
non-discrimination) are violated “shall have an effective remedy”, there are “a number of other provisions in
the International Covenant on Economic, Social and Cultural Rights, including Articles 3 (non-discrimination),
7(a)(1) (fair and equal wages; equal pay for equal work by men and women), 8 (right to form trade unions and
the right to strike), 10 (3) (protection of children from economic and social exploitation), 13 (2)(a) (compulsory
primary education), 13 (3) (right of parents to choose for their children schools to ensure religious and moral
education) and 13 (4) (right to establish and direct schools), and 15 (3) (freedom for scientific research and

creative activity), which would seem to be capable of immediate application by judicial and other organs in

many national legal systems.”!”

1.9  Article 2 (c) of the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) requires state parties “to establish legal protection of the rights of women on an equal basis with
men and to ensure through competent national tribunals and other public institutions the effective protection
of women against any act of discrimination.” Article 6 of the International Convention on the Elimination of
All Forms of Racial Discrimination, 1966 requires state parties to assure “everyone within their jurisdiction
effective protection and remedies, through the competent national tribunals and other State institutions, against
any acts of racial discrimination which violate his human rights and fundamental freedoms contrary to this
Convention, as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any
damage suffered as a result of such discrimination.” Article 14 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, 1984 requires that “each state party shall ensure in its
legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate



compensation, including the means for as full rehabilitation as possible. In the event of the death of the victim

as a result of an act of torture, his dependants shall be entitled to compensation.”'8

1.10 The Statute for the creation of the International Criminal Court, 1998 is a concerted effort at com-
bating impunity and is an implicit recognition of the right of access to justice notwithstanding the failure of
national jurisdictions to effectively try and punish perpetrators of heinous crimes. Article 67 (1)(d) provides for
free legal assistance to every person facing criminal trial and not having sufficient means to engage competent
legal counsel. Article 68 provides for protection of victims and witnesses and Article 75 for reparations to vic-
tims.

1.11 Among regional conventions, the right of access to justice finds expression in the European Convention,
1950," the American Convention on Human Rights, 1969%° and the African Charter on Human and Peoples’

Rights, 1981.2! Thus, there is a fairly widespread recognition of a right of access to justice in international hu-
man rights instruments.

1.12 The question that then arises is whether such recognition has influenced the shaping of the national/
domestic laws in fostering respect for such right. The existence of a wide body of codified international human
rights law expressing access to justice as a basic right does raise expectations of increasing compliance by the
state parties of their respective obligations. However, the adaptation of international human rights norms in
domestic law has, for various reasons, been neither uniform nor consistent. A brief examination of the record
of national courts in this regard may help in confirming this hypothesis.

B. Instances of Application of International Human Rights Standards
by Domestic Courts

1.13 The use of international human rights law by national courts helps expand the scope and content of
comparable provisions of the written constitution or statutes in the countries that are state parties. Three in-
stances of application of international human rights law by domestic courts may be noticed.

1.14 The first example is in the context of the right to shelter recognized under Article 11 (1) of the ICESCR.
General Comment 7 of the Committee on Economic Social and Cultural Rights on the right to adequate housing

recognizes that “Women, children, youth, older persons, indigenous people, ethnic and other minorities, and

other vulnerable individuals and groups all suffer disproportionately from the practice of forced eviction.”*?

Further, it has been pointed out that “it is incumbent upon the relevant authorities to ensure that they are carried
out in a manner warranted by a law which is compatible with the Covenant and that all the legal recourses and

remedies are available to those affected.”®

1.15 The Constitutional Court of South Africa in Government of the Republic of South Africa v. Grootboom,**
was considering the question of entitlement to adequate housing of a group of adults and children dwelling on
a sports field. They had earlier moved into a private land from informal settlements in which they lived under
appalling conditions. After being evicted from the private land, they moved to the sports field where they had
neither security of tenure nor protection from harsh weather conditions. They applied to the High Court in Cape
Town for the enforcement of the right to shelter provided under s.26 of the Constitution. The High Court found
that while there was no violation of the obligation of the State under s.26 (2) to take reasonable steps to achieve



progressive realization of the right to shelter within its available resources, there was a violation of the right of
children under s.28 (1)(c) to adequate shelter. In an appeal by the state, the Constitutional Court held that there
was no violation of s.28 (1) (c) but that the housing programme of the state fell short of the requirement under

5.26 (2).%° In so doing, the Constitutional Court referred to the General Comment 7 and relied on the provi-
sions of the ICESCR to explain the scope of comparable provisions of the South African Constitution. The
Constitutional Court observed that the meaning ascribed to the phrase ‘progressive realisation’ in the relevant
General Comment “...is in harmony with the context in which the phrase is used in our Constitution, and there
is no reason not to accept that it bears the same meaning in the Constitution as in the document from which

it was so clearly derived.”?® The court concluded that the state housing programme failed to meet the consti-
tutional test of reasonableness since it focused only on medium and long-term objectives and “failed to make

reasonable provision within its available resources for people in the Cape Metropolitan area with no access to

land, no roof over their heads, and who were living in intolerable conditions or crisis situations.”?’

1.6 5  The second instance of application of international human rights standard to provide access to justice

in domestic courts is the decision rendered by the Indian Supreme Court in Vishaka v. State of Rajasthan.?®
The issue considered was of sexual harassment of women in the workplace. This had been completely ignored
by the executive and the legislature. The court referred to Articles 11 and 24 of the CEDAW and the General
Comments handed down by the Committee under that Convention. The court proceeded to explain that “the
meaning and content of the fundamental rights guaranteed in the Constitution of India are of sufficient ampli-
tude to encompass all the facets of gender equality including prevention of sexual harassment or abuse... The
international conventions and norms are to be read into them in the absence of enacted domestic law occupying
the field when there is no inconsistency between them. It is now an accepted rule of judicial construction that
regard must be had to international conventions and norms for construing domestic law when there is no in-

consistency between them and there is a void in the domestic law.”?° The court proceeded to evolve mandatory
guidelines to deal with the issue and declared that they would “be binding and enforceable in law until suitable

legislation is enacted to occupy the field.”°

1.17 A third instance is the recent judgment of the House of Lords in United Kingdom in the case of A

(FC) v. Secretary of State for the Home Department.>' The House of Lords was considering an appeal by nine
persons, each of them foreign nationals, certified for detention by the Home Secretary under s.21 of the Anti-
terrorism, Crime and Security Act 2001. The appellants contended that such detention was inconsistent with the
obligations binding on the United Kingdom under the European Convention on Human Rights, given domestic
effect by the Human Rights Act, 1998. The House of Lords allowed the appeals and declared that .23 of the
Act was “incompatible with articles 5 and 14 of the European Convention insofar as it is disproportionate and
permits detention of suspected international terrorists in a way that discriminates on the ground of national-

ity or immigration status”.>*> Referring extensively to the provisions of the UDHR, the ICCPR, the European
Convention, the International Convention on the Elimination of All Forms of Racial Discrimination as well
as the General Recommendations of the Committee established thereunder, the leading judgment of Lord
Bingham of Cornhill declared: “What cannot be justified here is the decision to detain one group of suspected
international terrorists, defined by nationality or immigration status, and not another. To do so was a violation
of Article 14. It was also a violation of Article 26 of the ICCPR and so inconsistent with the United Kingdom’s

other obligations under international law within the meaning of Article 15 of the European Convention.”** In
a concurring opinion, Lord Hope of Craighead observed: “The discipline which these provisions inject, and

which Article 4 (1) of the International Covenant also recognizes, is a vital part of international human rights

law. A state is not permitted to discriminate against an unpopular minority for the good of the majority.”>*




1.18 While these instances certainly offer hope for those seeking access to justice in national courts for
violation of human rights, the position of the application of international human rights norms in many countries

is not satisfactory.>> An added dimension to this problem is the divergence in the systems of common law and
civil law and other systems that at times defy reconciliation with the international norms. There is a resistance
in some countries, to the assimilation and adaptation of international human rights norms and practices on con-
ceptual bases as well as on pragmatic considerations. Where the right of access to justice is formally recognized
in the Constitution or statutes, there still exists a gap between law and practice, particularly where it concerns
the disadvantaged. These require to be addressed in the course of any attempt at evolving international norms
and principles on providing access to justice. The next section seeks to highlight some of the major challenges
in the endeavour to ‘universalise’ international human rights law.

Il. CHALLENGES TO ENFORCEABILITY OF THE RIGHT OF
ACCESS TO JUSTICE

A. The Universality Debate

2.1 The challenges to the enforcement of the right to equal and effective access to justice begins at a
conceptual level: the “universality’ of human rights is sought to be undermined by a resort to the concept of
‘cultural relativism’. Debates about the universality of human rights have been generated in the context of the
divergence among nations in the adoption and application of international human rights standards. This has
a perceptible impact on how the right of access to justice is perceived by States. The universalist notion that
human rights that are expressed in multilateral treaties ratified by several countries cannot be derogated from

has had to contend with the demand that human rights, for wider acceptance, should seek cultural legitimacy.*®
Abdullahi An-Na’im argues that cultural relativism facilitates the formulation of a cross-cultural approach to

human rights without undermining the possibility of condemning repressive practices.>’ Another point of view,
expressed by Richard Falk sees the need to identify ‘intolerable’ practices in each culture and attempt cultural

reconstruction and renewal in a democratic and participatory manner.>® Rhoda Howard adds to the debate by
pointing to the emphasis that many indigenous groups place on the recognition of their collective or communal
rights. She says “when they do so they are not primarily interested in the human rights of the individual mem-
bers of their collectivities. Rather, they are interested in the recognition of their collective dignity, in the ac-
knowledgment of the value of their collective way of life as opposed to the way of life of the dominant society

into which they are unequally ‘integrated’...”*” The impact that the debate on the universality of international
human rights norms has on national arrangements to provide effective access to justice requires to be acknowl-
edged and responded to.

Justiciability

2.2 A major challenge to providing effective access to justice lies in the realm of judicial functioning
where courts are constantly in a flux as to how far they can review executive decision making in the area of
policy.

23 The basic needs of the poor to shelter, to food, to health, to access common property resources and
basic means of livelihood do not find avenues for redress within the formal legal system since the law as con-
structed itself constitutes the barrier. To explain, many of the issues of protection and enforcement of economic,
social and cultural rights (which can be conveniently termed as survival rights) are caught in the judicially
constructed limitations of justiciability, the law and policy divide and the constitutionally drawn lines between



enforceable rights and non-enforceable principles of state policy. These legal barriers pose a serious challenge
to realization of basic survival rights of even the most disadvantaged [the ‘minimum core’ identified by the
Committee on Economic, Social and Cultural Rights (CESCR)] at the national level. The debate about the jus-
ticiability of ESC rights has centred around two principal concerns: the legitimacy of judicial intervention and
the competence of courts to adjudicate issues in the sphere of the enforcement of economic, social and cultural

rights.*? The initial characterisation of ESC rights as ‘non-justiciable’ has led to later authoritative assertions to

the contrary in the form of the Limburg Principles*! and the General Comments of the CESCR both of which
recognise that some of the ESC rights “are capable of immediate application by judicial and other organs in

many national legal systems.”*? The variable nature of the concept of justiciability, depending on the nature
of the issue sought to be adjudicated upon as well as on the constitutional role envisaged for the court, defies

formulation of precise standards to control judicial functioning in the area.*’ On the other hand proponents of

ESC rights dismiss the very approach as being lawyer-driven and legalistic, and view the issue of justiciability

as “a ‘red herring’ or distraction from the real issues™**

2545

which include the “effective protection of the rights in
question, be it through courts or other mechanisms.

2.4 The public interest case brought before the Supreme Court of India in 1994 by the Narmada Bachao
Andolan (NBA), a mass-based organisation representing those affected by the large-scale project involving the
construction of over 3000 large and small dams across the Narmada river flowing through Madhya Pradesh,
Maharashtra and Gujarat, provided the situs for contest of what the court perceived as competing public inter-
ests: the right of the inhabitants of the water starved regions of Gujarat and Rajasthan to water for drinking and
irrigation on the one hand and the rights to shelter and livelihood of over 41,000 families comprising tribals,
small farmers, fishing communities facing displacement on the other. In its decision in 2000, the court was
unanimous that the Sardar Sarovar Project (SSP) did not require re-examination either on the ground of its cost-
effectiveness or in regard to the seismicity aspect. The area of justiciability was confined to the rehabilitation

of those displaced by the SSP.*® By a majority of 2:1,%” the court negatived the plea that the SSP had violated
the fundamental rights of the tribals because it expected that: “At the rehabilitation sites they will have more,
and better, amenities than those enjoyed in their tribal hamlets. The gradual assimilation in the mainstream

of society will lead to betterment and progress.”*® The court acknowledged that in deciding to construct the
dam “conflicting rights had to be considered. If for one set of people namely those of Gujarat, there was only
one solution, namely, construction of a dam, the same would have an adverse effect on another set of people

whose houses and agricultural land would be submerged in water.”** However, “when a decision is taken by
the government after due consideration and full application of mind, the court is not to sit in appeal over such

decision.”® Even while it was aware that displacement of the tribal population “would undoubtedly disconnect
them from the past, culture, custom and traditions,” the court explained it away on the utilitarian logic that

such displacement “becomes necessary to harvest a river for the larger good.”>! The majority opinion further
highlighted the two principal concerns of the justiciability debate — legitimacy and competence. It declared that
“if a considered policy decision has been taken, which is not in conflict with any law or is not malafide, it will
not be in public interest to require the court to go into and investigate those areas which are the functions of

the executive.””? Further, “whether to have an infrastructural project or not and what is the type of project to

be undertaken and how it is to be executed, are part of policy-making process and the courts are ill-equipped to

adjudicate on a policy decision so undertaken.”

2.5 The justiciability issue arises in the sphere of civil and political rights as well. The dilemma that
courts encounter in accepting the justification of the executive government in denying access to courts in the
event of an internal emergency or external aggression has been evident in the post 9/11 phase. The courts in
the United Kingdom found themselves helpless to issue writs to the Home Secretary to elicit information about
British citizens detained by the Government of the United States in Guantanamo Bay, an area in Cuba under
the control of the Untied States.>* The U.S. Supreme Court was divided over whether its jurisdiction extended

there and by a narrow majority permitted applications of habeas corpus by the detenus.’> The Human Rights



Committee has in its General Comment No.29 (2001) emphasised that, although, under Article 4 of the ICCPR
a state party may, in the event of an emergency, derogate from the right to a fair trial under Article 14, certain
peremptory norms of international law cannot be violated. Thus, “States parties may in no circumstances in-
voke Article 4 of the Covenant as justification for acting in violation of humanitarian law or peremptory norms
of international law, for instance by taking hostages, by imposing collective punishments, through arbitrary
deprivations of liberty or by deviating from fundamental principles of fair trial, including the presumption of

innocence.”>® The courts then would be justified in determining whether the explanation offered for curtailing
the right of access to justice in a state of emergency comports with the imperative for observing the peremptory
norms of international law. The perception of national courts of the scope of their jurisdiction in the states of
emergency is critical for the protection and enforcement of human rights.

The ‘affordability’ hurdle

2.6 The assertion that both civil and political rights on the one hand and economic, social and cultural
rights on the other are part of one universe of rights stands challenged by states constituting the block of devel-
oping and least developed countries which contend that they simply cannot ‘afford’ to provide these rights to all
of their citizens. Consequently, the basic survival needs of the disadvantaged groups — to shelter, food, health,
and education — are sought to be postponed or de-prioritised on this questionable basis. The right of access to
justice is also invariably clubbed with the bundle of rights that depend on the available resources of the state.
For e.g., the Indian Constitution includes the right to free legal aid as a non-enforceable directive principle of

state policy.’

2.7 The question that is asked is whether costs could be a valid ground for limitation of rights. Linked to
this is the point of view that legal services for the poor make no economic sense. As regards the first, there is a
growing judicial opinion in many countries that refuses to accept costs as a valid justification for denying ac-

cess to justice to the disadvantaged groups.>® They echo the words of Judge Blackmun in Jackson v. Bishop®
that “Humane considerations and constitutional requirements are not, in this day, to be measured by dollar
considerations.”

2.8 The second question is posed essentially by the law and economics school of which the principal ex-
ponent is Richard A. Posner. He argues that the value that people place on legal services is in fact far less than
they do on other essentials like food and clothing and that the state would rather not ‘waste’ the money involved

in providing free legal services.®® This criticism ignores the fact that intangible benefits accrue to an indeter-

minate class of persons on account of class action litigation brought on their behalf. It drastically reduces the

costs of litigation that would be involved if each one of them were to individually litigate the same cause.®!

2.9 An even more powerful justification, rooted in the very legitimacy of the legal system, was provided
in 1963 in the U.S.A by the Allen Committee which studied poverty and the administration of criminal justice.
It pointed out that “the survival of our system of criminal justice and the values which it advances depends
upon constant, searching, and creative questioning of official decisions and assertions of authority at all stages

of the process. It follows that insofar as the financial status of the accused impedes vigorous and proper chal-

lenges, it constitutes a threat to the viability of the adversary system.” ©2

2.10 The challenge posed by the affordability argument has a valid defence that requires articulation and
expression in the written texts of international law instruments.



Law and Poverty: A problematic relationship

2.11 The problems of the legal system become acute when examined in the context of the needs of the poor.
The inability of the poor to access the justice system is attributed to illiteracy, cultural inhibitions, bureaucratic
and political corruption. The poor therefore don’t in that sense ‘access’ the legal system. They are drawn into

it unwittingly in situations of conflict with the law. Thus it has been observed, “the poor come to use the legal

system only when so compelled by being drawn into it as accused and defendants.”®

2.12 For the urban poor, the criminalisation of their activities — for instance, vagrancy, street dwelling,

sex work — results in their being punished for their poverty.** Research conducted in the criminal courts in
the United States in the early 1950s revealed that the criminalisation of vagrancy was a useful administrative

device for dealing with ‘unwanted persons,” “cleaning up’ of cities and for abating nuisances.®> Many legal sys-
tems continue to answer the description of the situation in the U.S. during the middle of the previous century,
brought out graphically in the following passage:

“For the middle class, the police protect property, give directions, and help old ladies. For the
urban poor, the police are those who arrest you. In almost any slum there is a vast conspiracy
against the forces of law and order. ... [T]he city jail is one of the basic institutions of the
other America. Almost everyone whom I encountered in the “tank” was poor: skid-row whites,
Negroes, Puerto Ricans. Their poverty was an incitement to arrest in the first place. ... They did
not have money for bail or for lawyers. And, perhaps most important, they waited their arraign-

ment with stolidity, in all probably got it. ... To be impoverished is to be an internal alien, to grow

up in a culture that is radically different from the one that dominates the society.

2.13 The need of this sector in terms of access to justice would involve seeking law and institutional reform
on a very different scale. The imbalance in the availability of legal services to the urban and rural populations
has persisted in many of the countries.

Immunity and Impunity

2.14 In the context of civil and political rights too, the failure of the formal legal systems to ensure effective
access to justice to the victims of mass crimes, genocide, sexual offences constitute major challenges. It is not
only state actors but non-state actors who enjoy immunity for such crimes. The difficulties faced by victims of

the excess committed in regime of General Pinochet in Chile,*” Pol Pot in Cambodia®® require a more effective
legal regime to deal with such crimes. Even within countries, criminal action against government servants is

invariably either delayed or made impossible by ‘immunity’ clauses.® Incidents of crimes against humanity,
genocide, war crimes and crimes of aggression have not infrequently in the recent past posed serious difficul-
ties in bringing the offenders to book. The international tribunals set up by the Security Council for trying the
crimes committed in Yugoslavia and Rwanda and more recently the constitution of the International Criminal
Court are in response to this need. Nevertheless, as will be noticed presently, the effectiveness of these mecha-
nisms is still to be tested.

2.15 In the context of mass disasters, both natural and man-made, the response of the legal systems to re-
dress the grievances of victims has been inadequate. The worst example of the latter has been the Bhopal Gas
Disaster in India which demonstrates that the enforcement of liability of multi-national corporations is cum-

bersome, unsatisfactory and ineffective. (see box below) Corporate impunity has thus far not been seriously

questioned in international, regional or national jurisdictions.”®



THE BHOPAL GAS LEAK DISASTER

When the lethal MIC gas leaked from the factory of Union Carbide India Limited (now Eveready
Industries India Limited) on the intervening night of December 2/ 3, 1984, it triggered off not just
one mass disaster, but several of them. Twenty years after the event, we have voluminous data that
reveals a mind-boggling myriad of multiple disasters on several fronts.

Soon after the disaster, the Indian Parliament in 1985 enacted the Bhopal Gas Leak Disaster
(Processing of Claims) Act, 1985 by which the Union of India would be the sole plaintiff repre-
senting all the victims of the disaster who would be potential claimants for compensation in a court
of law. This, it was believed, would ensure effective access to justice for the Bhopal gas victims.
Armed with this Act, the Union of India filed a suit for compensation against Union Carbide
Corporation (UCC) in the Court of Judge Keenan of the Southern District Court, New York. Here
UCC erected a preliminary defence. It sought to demonstrate that the proper forum for adjudication
of this suit was not the court in New York but the one in India. UCC’s expert witness in those pro-
ceedings, Nani Palkhivala, glibly asserted on affidavit: “There is no doubt that the Indian judicial

system can fairly and satisfactorily handle the Bhopal litigation.””! Accepting Palkhivala’s descrip-
tion of the Indian legal system, Judge Keenan dismissed the suit subject to UCC submitting to the
jurisdiction of Indian courts. Thereafter, in September 1986, the Union of India filed its suit against
the UCC in the District Court in Bhopal. In February 1989, the Supreme Court of India approved a
settlement whereby UCC would pay the victims 470 million US Dollars in full and final settlement
of all civil and criminal claims, in present and in future. There was a huge public outcry that the
settlement was a sell out. Review petitions were filed challenging it. The Supreme Court justified

its acceptance of the settlement on February 14, 1989 on the ground that “this court, considered it
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a compelling duty, both judicial and humane, to secure immediate relief to the victims.
Twenty years after the settlement, neither has the relief to the victim been adequate nor immediate.
The presumptions on which the settlement was worked out, 3,000 dead and 100,000 injured, were
under-estimations to the extent of five times the actual figures. In March 2003, the official figures
of the awarded death claims stood at 15,180 and awarded injury claims at 5,53,015. The range
of compensation which was assumed in the settlement order would be payable was Rs.100,000
to 300,000 for a death claim, Rs.25,000 to Rs.100,000 for temporary disablement and Rs.50,000
to Rs.200,000 for permanent disablement. Each death claim has been awarded not more than
Rs.100,000 and on an average an injury claim has been settled for as little as Rs.25,000.

A stark feature of the adjudication of claims of the Bhopal gas victims has been the complete ab-
sence of legal aid. On the contrary, every lawyer handling a claim has worked on a contingency fee
basis, a practice disallowed by the (Indian) Advocates Act, 1961. There have also been failures in
acknowledging the victims of the disaster by the devices of exclusion, arbitrary categorization and
arbitrary re-categorisation. Further, the costs and losses arising out of the Bhopal gas leak disaster
have had to be borne by the victim. As pointed out by a legal scholar “There is considerable ne-
glect of the costs that are generated in an accident or disaster which, therefore, remains beyond the
reckoning that is undertaken in determining compensation. The externalizing of losses and costs,
apart from making of compensation an inadequate guide to understanding the cost of the accident
or disaster, also reveals the law’s expectation that a victim bear a part of the cost. The consequent

impoverishment that results is not, it would appear, within the law’s ken.””* Few would now dis-

agree with Marc Galanter that “at its best, the Indian legal system’s treatment of civil claims is

slow and cumbrous.””




Failures of the formal legal system

2.16. A major challenge to providing effective access to justice, particularly to the disadvantaged sections,
is the failure of the formal legal systems in many countries, for a variety of reasons: excessive legal formal-
ism; delays and expenses in pursuing litigation in courts; distrust of the legal system including its processes
and institutions which are mystifying, alienating and intimidating; distaste of lawyers and courts as they seem
imposing and authoritarian and the inability of the legal aid system to reach all sections of the population con-
stitute the major institutional barriers to justice for the socially and economically marginalized sections of the
population. Among the disincentives for a person to avail of legal aid offered is the problem of uncompensated
costs that have to be incurred. While the legal aid programme may pay for court fees, cost of legal representa-
tion, obtaining certified copies and the like, it usually does not account for the bribes paid to the court staff or

to prison officials for small favours, the cost of transport to the court, the bribes paid to the policemen for ob-
taining documents, copies of depositions and the like. Since it operates to oppress and disempower them, they
have to devise ways of avoiding it rather than engage with it. Thus, the poor generally view the legal process as
a nuisance resulting in irreversible consequences, an uninvited ‘trouble’ that has to be got rid of. It is irrelevant
to them as a tool of empowerment and survival. Without fundamental systemic changes, if legal aid attempts
at getting people to engage with the system, however promising the results may seem, it is bound to be viewed
with suspicion. This explains in part why, in many countries, the poor turn to the parallel system for redress of
their grievances.

The parallel system

2.17 There is, in many countries belonging to the developing and least developed blocks, a parallel sys-
tem of economy facilitated by extensive corruption that subverts the formal legal system. As demonstrated
by Hernando de Soto in the context of Lima, the parallel system, which started as a by-product of the formal
system, has for long been the only system with which the police, the lawyers, the judiciary and the litigant are

prepared to readily engage.” For the last of the groups mentioned, the engagement with the criminal justice
system as accused is not a matter of choice. For the others it becomes a source of additional means of liveli-
hood. The attitude towards maintaining the status quo therefore gets firmly entrenched. This constituency has
also managed to use the existing system for their own benefit. There exists a system of pre-paid legal services
for those involved in organised crime rackets and other ‘criminalised’ trades. This indeed demonstrates how
‘violators’ are able to organise themselves better and engage with the system to the mutual benefit of the police,
the court staff, the lawyers and themselves.

2.18 Thus without fundamental changes in the behaviour of the personnel manning the institutions that
comprise the legal system, the mere provision of legal services may not alter the way in which the poor are
treated within it.

Failure to integrate the non-formal legal system

2.19 In the context of examining effective means of providing access to justice for the disadvantaged
sections, a significant aspect that has not received the required attention, is the continuance of informal and
non-formal systems in many countries outside of the developed block. Not accounting for the impact of the
non-formal legal system might hamper the acceptability of the legal aid programmes, located as they are at
present, within the formal legal system and more particularly within the institutions of the latter. It must be no-
ticed in this context that although non-state legal systems may not be the most appropriate to deal with complex
criminal law issues, they continue to be relevant to a majority of the rural masses, to whom the formal legal

system remains alien and oppressive.”® Professor Upendra Baxi tells us: “The state legal system, pervasive in
urban areas, is only slenderly present in rural areas. The low visibility of the state legal system, and its slender
presence, renders official law (its values and processes) inaccessible and even irrelevant for people. Other fac-



tors (such as the language of the law, which is alien to about 95 per cent of the people) compound the distance

between the state’s law and the subjects”.”” Integrating the non-formal systems, rather than excluding them,
and clearly demarcating the scope of their function in the justice system is imperative.

B. The response to the Challenge

2.20 The challenges to providing access to justice, some of which have been noticed, have been responded
to, even if inadequately or inappropriately, by the state and civil society. This section seeks to list out some
of these responses at the international and national levels. An acknowledgement and understanding of these
responses might facilitate the exploration for changes.

International fora for access to justice

2.21 The complaints procedures under the treaty bodies offer one avenue of redress for violations of hu-
man rights. Under the ICCPR, the Human Rights Committee can enquire into complaints from individuals
belonging to state parties that have ratified the first Optional Protocol who claim to be victims of violations
of rights contained in the ICCPR. The decision of the HRC has only persuasive value on the concerned State.
The Optional Protocol to the CEDAW also provides for a complaints mechanism. Its objective “is to allow

individuals or groups of individuals who have exhausted national remedies to petition the Committee directly

about alleged violations of the Convention by their Governments.”’

2.22 Then there are Thematic Mechanisms consisting of a number of Special Rapporteurs, representatives,
independent experts or working groups appointed usually by the UN Commission on Human Rights to look
at specific types of human rights violations wherever in the world they occur. The first of these mechanisms
was the Working Group on Enforced or Involuntary Disappearances, created in 1980. During the 1990s new
mandates were established to deal with the sale of children, child prostitution and child pornography; arbitrary
detention; internally displaced persons; racism; freedom of opinion and expression; violence against women
etc.

2.23 In an acknowledgment of the absence of an effective mechanism to provide access to justice in the
context of crimes against humanity, genocide, war crimes and aggression, the UN Security Council established
two international tribunals in the context of the conflicts in Yugoslavia (in 1993) and Rwanda (in 1994). These
in turn led to the constitution of the International Criminal Court (ICC), which has with the ratification of over
a 100 countries, come into force. Nevertheless, the ICC’s effectiveness is sought to be seriously undermined by
the United States in the form of bilateral agreements with state parties that will immunize U.S. citizens from

the jurisdiction of the ICC.”

2.24 There are, however, limitations to the efficacy and effectiveness of these mechanisms. Accessing these
international fora, invariably located in countries far away from those whose peoples require help most, has
not been easy for a variety of reasons which include expense and delay. Secondly, the reporting procedures, the
meetings of the committees, the response of the state party to the queries and consequential follow up action are
part of a long-drawn procedure that may extend to several years. This considerably reduces the effectiveness of
the intervention by the international human rights mechanism. Thirdly, the comments, reports and suggestions
made by these mechanisms are at best of persuasive value and fail to compel recalcitrant state parties to alter
their systems to conform to the basic minimum requirements of international human rights law. Fourthly, the
problems of lack of awareness of the applicable law and availability of remedies is a barrier to many pressing
problems being brought before the international fora. In many countries, the presence of international NGOs



is dependent on the preparedness of the government at that point in time to permit access to information.
Nevertheless there has been a demand for a complaints procedure in relation to other conventions including the

ICESCR® since they offer a means to NGOs and individuals to report the violations of human rights.®! They
also constitute an important source of valuable information about current developments in human rights.

Three ‘waves’ of access to justice

2.25 A look now at how national jurisdictions have responded. In their monumental comparative work on
civil justice systems, Cappelletti and Garth point out that the emergence of the right of access to justice as “the
most basic human right” was in recognition of the fact that possession of rights without effective mechanisms

for their vindication would be meaningless.®? It was not enough that the state proclaimed a formal right of equal
access to justice. The state was required to guarantee, by affirmative action, effective access to justice.

2.26 These two authors point out how in the U.S.A, the U.K. and certain European countries, beginning in
1965, there were three practical approaches to the notion of access to justice:

- the “first wave’ was legal aid, which really meant providing a lawyer to an indigent litigant in a
case before a court or tribunal;

- the second wave concerned the reforms aimed at providing legal representation for ‘diffuse’ in-
terests, especially in the areas of consumer and environmental protection. This would mean ex-
panding the notion of ‘standing’, permitting others like public spirited persons to represent an
indeterminate mass of litigants with a common grievance; and

- the third wave was “the ‘access—to—justice approach,’ which includes, but goes much beyond, the

earlier approaches.®> The last mentioned approach required “a wide variety of reforms, includ-
ing changes in the structure of courts or the creation of new courts, the use of lay persons and
paraprofessionals both on the bench and in the bar, modifications in the substantive law designed
to avoid disputes or to facilitate their resolution, and the use of private and informal dispute reso-

lution mechanisms. This approach, in short, is not afraid of comprehensive, radical innovations,

which go beyond the sphere of legal representation.”3*

2.27 The approaches typified by each of these waves are yet to be tried out in many countries. In some, the
traditional legal aid systems have sought to be firmly entrenched by institutionalizing legal services through

state support. The recent examples are that of South Africa®® and India.®® The limitations of the institutionalised
model are that they invariably compromise quality of legal services at the altar of costs. They are located within
the formal legal systems and tend to be affected by the same problems: excessive formalism, intimidating struc-
tures and general alienation from the people they seek to serve. In some others, the second and third waves have
been in evidence as will be noticed presently.

Public Interest Litigation

2.28 The judiciary in some of the countries has displayed activism to bridge the gap between the practice
and the constitutional promise of effective access to equal justice (see box below for the example of public
interest litigation in India). This has enabled issues to be brought before the courts by permitting relaxed rules
of standing, flexible procedures and creative use of judicial power.




PUBLIC INTEREST LITIGATION: A CASE STUDY OF INDIA

Following the landmark decision of the Supreme Court of India in Maneka Gandhi v. Union

of India,}” there were a series of decisions declaring legal aid as a fundamental right and inte-
gral to a just fair and reasonable procedure as contemplated by Article 21 of the Constitution.
The judiciary played a decisive role in raising it beyond a statutory right to an enforceable

fundamental right.3® The directive principle regarding free legal aid in Article 39-A was used

to interpret the scope and content of the right.

The judicial innovation of public interest litigation (PIL) was activated essentially in response
to the need for access to justice for a large number of undertrial prisoners languishing in jails
in Bihar for periods of time long beyond the maximum sentence they would have had to serve
had each of them been convicted. In the earliest of the PIL cases, Hussainara Khatoon v.

State of Bihar®® the Supreme Court recommended release of the indigent prisoner on personal
recognizance bonds, rather than on unaffordable monetary bail bonds. Another instance of

creative judicial activism was in moulding reliefs for rickshaw pullers from Punjab facing
0

problems of obtaining finances to purchase rickshaws.’
PIL was seen by the judiciary as answering many of the problems thrown up by the formal
legal system in providing access to justice. Thus, any public spirited person could bring forth
a case before the High Courts or the Supreme Court even though such person was not seek-
ing any relief but agitating the case on behalf of and for the benefit of an indeterminate mass
of people with a similar grievance. Secondly, the requirement of a formal petition, drawn up
in legal language, was dispensed with. Any letter or even a telegram addressed to the court
would suffice. Thirdly, the court would go on with the case on the basis of the facts, however
brief, brought before it as long as the issue was one of genuine public interest. It would ap-
point amicus curiae to present the case before it, appoint commissioners to verify the facts and
expert committees to advise on how to deal with matters of a technical nature. The past two
decades have witnessed range of PIL cases on diverse issues — human rights, environment,
public accountability, judicial accountability, education, to name a few. With it has come the
inevitable attempts at misuse of the jurisdiction by interlopers and busy bodies on the one

hand and the overreaching of their own powers and jurisdiction by the courts on the other.”!

PIL is not without its difficulties. There has been a distinct shift, in the recent past from issues
concerning access to justice for the poor to other issues of public interest which at times even
conflict with the rights of the poor. Thus, PIL raising environmental concerns like protection
of forests may bring about judicial verdicts that curtail the rights of forest dwellers and tribals

to access community resources essential for their livelihood.”? Nevertheless, given the num-
ber of areas in the functioning of the justice system that require to be reformed to respect the
right of access to justice, the use of PIL in initiating law and institutional reform requires to
be encouraged and persisted with.

2.29 Faced with resource crunches, other countries have promoted alternative dispute resolution mechanisms.”?

In countries like South Africa, para-legal networks®* are among the devices through which non-governmental
groups seek to provide legal services. (see box below for the experience in Ghana)



THE LEGAL LITERACY PROGRAMME IN GHANA

extracted from
International Commission of Jurists,

Legal Services in Rural Areas in Africa (1997) p.50-51

The legal literacy programme has been operational since 1990. It started as a result of the
realization that women and the public in general lack awareness about their rights.

The focus has been on simplifying four basic laws into English and the local languages and
on disseminating information through workshops and seminars. The laws simplified include
the law of intestate succession, Marriage, Wills, and the Maintenance of Children. The pam-
phlets produced are sold to the public for 300 cedis. There is a two-pronged approach to the
seminars and workshops run by lawyers. The first involves lawyers going out to give talks
and to respond to people’s questions. The second approach which emanated from limited
human and financial resources to enable lawyers go out to give seminars, concentrates on
the dissemination of information through link persons called “queen mothers”. These are
women in leadership positions to whom people generally go for advice. They are seen as
appropriately placed to deal with problems involving the law.

The “queen mothers” are not trained as para-legals but as link persons with a limited role
of identifying problems and referring individuals to appropriate institutions. They may also
help by accompanying the women to the police and describing the nature of the problem
which the women are encountering. Their level of training is therefore minimal and is lim-
ited to two days duration. Sketches and role plays are used to illustrate what happens in
problems with regard to payment mainly because this work is in synchrony with their gen-
eral activities. Although they are not paid, incidental costs are reimbursed. However, not all
areas have “queen mothers” as they tend to be found in District capitals. Furthermore, some
areas do not have tribunals which hear cases and, therefore, there is a need to train people in
such areas to be able to give substantial aid rather than merely identifying the problem.

The training of “queen mothers” is undertaken in house by lawyers. Various training pro-
grammes have been made available to the trainers. For instance a few of the members have
attended the WiLDAF “train the trainer” programmes. Whilst the ICJ manual has been made
available, it has not been used in training for a number of reasons. Firstly, the people trained
have not been trained as paralegals and FIDA regards its training as not really being not
concentrated on training fully fledged paralegals for a number of reasons. The first hinges
on problems of working out the qualifications of who should be trained and the second is
centred on the debate of how far paralegals can be expected to go in their operations. There
is a fear that paralegals may pose as lawyers but at the same time there is also a view that
the term paralegal should be limited to people with more specialized training. The overall
concern has been with the low level of literacy.

2.30 These experiences need to be documented and shared with other countries facing difficulties in pro-
viding effective access to justice over a wide range of population.




Civil Society’s Response

2.31 Meanwhile, civil society, both in the urban and rural setting continues with informal dispute resolu-
tion mechanisms, which at times may not comport with the accepted standards of justice. Every system throws
up a set of reactions among civil society. Those refusing to acknowledge the growth of mass movements and
peoples’ home-grown responses to the need for access to justice do so at their own peril. One of the principal
problems is the formal legal system’s inability to accommodate the demands for change from peoples’ move-
ments.

2.32 The right to information is an invaluable tool in the struggle for access to justice. In India the enact-
ment of laws in some of the provinces was owing to the effectiveness of the strategies adopted by of a mass
people’s movement, the Mazdoor Kisan Shakti Sanghatan (MKSS) based in Rajasthan. The concerted cam-
paign of the MKSS which began with demanding information from village administrative bodies (panchayats)
on the expenditure incurred on projects meant to serve the needs of villagers, has been responsible for an in-
creasing awareness amongst people of the power of information and how it can be used to bring about changes
in the attitude of the bureaucracy. This has spurred the drafting of the Right to Information Bill, a central law
which remains to be operationalised.

lll. THE CHANGING NATURE OF THE WELFARE STATE AND
FOREIGN FUNDING

3.1 A discussion on access to justice for disadvantaged groups has to acknowledge certain developments
in related spheres. The changes in the recent past in the re-organisation of trade relations between countries
has had a definite impact on the re-ordering of legal systems. The rules of international trade set by the World

Trade Organisation (WTO)’> imposes obligations on ‘member’ countries to bring changes, not only in the laws

relating to trade,”® but on a whole range of subjects including labour, environment protection and services.”’

Increasingly, the economic ‘efficiency’ of laws and institutions in terms of tangible costs and benefits, as deter-
mined by international ‘norms’, is the predominant factor that determines the justification for the continuance
of a system. For instance, the international developments in the area of criminal justice too have their impact in

the domestic sphere.”® There is, therefore, a greater need than ever before to examine the contemporary devel-
opments elsewhere in the area of legal aid and the justice system and ask how far these need to be learnt from
in devising feasible packages of legal services delivery.

3.2 Another context is the changing nature of the welfare state. The allocation of resources in countries
belonging to the developing and least developed blocks towards administration of justice has shown a de-

cline.”” This has led to increased interest shown by international financial institutions in funding projects aimed

at judicial reforms in general and legal aid in particular.'®’ Witness the study conducted in March 2001 by the
Institute of Developing Economies, Japan External Trade Organisation (IDE-JETRO) of the judicial systems
in seven countries viz., China, India, Indonesia, Malaysia, Philippines, Thailand and Vietnam. The preface to
the report on the Indian judicial system explains: “With the evolution of the market-oriented economy as well
as the increase in cross-border transactions, there is an urgent need to conduct research and comparisons of the
judicial systems and the role of law in development in Asian countries”.!’! The World Bank funds, in addition
to over 300 projects which have a “legal and judicial reform” component, several “freestanding legal and judi-
cial reforms” projects located in the less developed countries which include Philippines, Kazakhstan, Croatia,
Argentina, El Salvador, Yemen, Sri Lanka and Bangladesh.!%? The classification of Bangladesh as a LDC has
led it to receive credit from international financial agencies for structural changes. The World Bank has loaned
$30.6 million to it for a ‘Judicial and Legal Capacity Building Project’, one of the main components of which



is “assisting local NGOs and other civil society groups involved in public education, including dissemination

of relevant materials and support for legal aid clinics.”'%

33 External funding of law reform gives rise to questions about enforceability of state obligations and
accountability for providing basic minimum access to justice.

A. Limitations in Adapting other ‘Models’

34 The experimentation with research on legal systems in the developing nations and suggesting the best
ways of reforming them has had to contend with critics who question the wisdom of such an approach. Early

in 1974, Barry Metzger who undertook a comparative study of legal aid systems in the Asian region noted:'%*

“The context with which we are concerned is the deprivation of basic legal services. Precisely,

poverty can be defined as an absence of resources (not necessarily money) that prevents the
individual from using the legal system as he otherwise would. The deprivation involved may
not be solely one of money, by virtue of illiteracy and isolation, a man may lack informational
resources about rights, remedies, services and obligations. In identifying legal poverty within a
given country, it is necessary to have a firm knowledge of the types of services available within
the legal system, the pricing of such services, and the quantitative constraints on such services
(that is, how much of a given service can be provided, given a limited number of lawyers and
para professionals in the system and given a court system of finite capacity.”

3.5 With the hindsight of over three decades of funding by international agencies of judicial reforms
projects, the studies show that their persistence with “a formalist model of law detached from the social and

political interconnections that form actual legal systems” may be misplaced.!®> Frank Upham reminds us that
“the secret to legal borrowing and to legal reform in general therefore, is not merely attention to the foreign
model or the institutional goal; it must include close attention to, genuine respect for, and detailed knowledge
of the conditions of the receiving society and its pre-existing mechanisms of social order.”!% In analyzing the
experiments in China with designing models for providing legal services, Michael Dowdle observes that “the
relationship between indigenous and foreign paradigms is ultimately complementary, rather than competitive.
But the shape of that complementary relationship cannot be designed a priori. It must be discovered.”!"’

B. Action Measures to Address the Issues at the National, Regional
and International Levels

3.6 We may begin with acknowledging that the existing systems in many countries are not uniform and
defy any general acceptable approach to reform. But a beginning has to be made with re-affirming the basic
minimum standards that ought not to accommodate derogations on grounds of affordability or cultural relativ-
ism. This includes a recognition by states that a denial of the right of access to justice to the disadvantaged has
the effect of de-legitimizing the legal system and undermines the rule of law. The international level approach
should be a consultative and inclusive one that accommodates the peculiarities of indigenous legal system

instead of persuading states to adapt a pre-set ‘model’ law.'® Encouraging regional level consultations and

developing minimum acceptable principles that would form the basis of a legal system may constitute one ap-
proach.




3.7 The existing international and regional mechanisms for providing access require to be audited for
their effectiveness and reviewed from the point of physical accessibility, language comprehensibility and af-
fordability. The plethora of international legal instruments and mechanisms has perhaps invited a justified
criticism of obfuscation and mystification of laws and procedures. Independent assessment of the working of
these systems is required to determine whether in fact it has been possible to provide equal and effective access
irrespective of economic, educational and social disadvantages.

3.8 At the national level a review of extant systems of laws that adversely affect the disadvantaged groups
will have to be comprehensive. For instance, within the criminal justice system it should include measures
aimed at:

» Decriminalisation of activities of the poor that have unjustly been labeled as offences and are
sought to be dealt within the criminal justice system.
* Setting of judicial guidelines on use of police powers of preventive arrests.

» Challenge to institutional practices that operate harshly against the poor, for e.g., the monetary

bail system.!"

3.9 Reform proposals based on the need for accountability of the institutions that comprise the legal
system, of which the legal services institutions form part, should include measures to enhance transparency,
sharing of relevant information and ability to receive and deal with complaints. There is also a need, given
the substantial “‘uncovered’ and ‘unmet’ areas of legal services, both by way of representation and by way of
preventive and rehabilitative legal aid, to persist with more than one service provider and in more than one
model. A dialogue has to opened with the legal profession to determine the incentives that need to be built into
the programme in order to sustain the continued involvement of lawyers.

3.10 The issues sought to be highlighted in this background paper cannot lay claims to being exhaustive
and the discussions hopefully may cover a wider range of themes.
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