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ITEM ND.1A COURT NO.5 SECTION X
(For judgment)
SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Writ Petition (Civil) No. 671/2015

RAJBALA & ORS. Petitioner(s)

STATE OF HARYANA & ORS. Respondent (s)

Date : 10/12/2015 This petition was called on for pronouncement of
judgment today.

For Petitioner(s) M=, Kirti Singh Adv.
Mr. Pukhrambam Ramesh Kumar Adv.
Mr. Abhey Narula, Adv.
Mr. Sumit Emmar Vats Adv.
Mr. Vikramjit Mittal Adv.
Mr. Manav Kumar Adv.
Mr. Tara Rarula, Adv.

Proposed Intervenor (s)
Ms. Indira Jaising,Sr.Adv.
Ms. Anindita Pujari, Adv.
Ms. Meher Dev, Adv.
Mr. Rohan Kothari Adv.

For Respondent (=) Mr. Mukul Eohtagi A.G.
Mr. B. K. S5atija AAG, Haryana
Mr. Alok Sangwan,AAG
Mr. Anil Grover , AAlG
Mr. dmit Komar AAG

Mr. Rakesh Kumar Mudgil, AAG, Haryana
Dr. Monika Gusain, Adw.

Mr. Birender S5ingh, Adv.

Mr. Arun Kumar , Adv.

Hon'ble Mr. Justice J. Chelameswar pronounced the
judgment of the Bench comprising His Lordship and Hon'ble HMHr.
Justice Abhay Manohar Sapre. Hon'ble Mr. Justice Abhay Manohar
Sapre also pronounced separate but concurring judgment.

The writ petition is dismissed in terms of the two signed
reportable judgments.

[0.P. SHARMA] [INDU BALA KAPUR]

AR-cum-PS COURT MASTER
(Two signed reportable judgments are placed on the file)
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before the expiry of its tenure®.
6. The broad contours of the powers and functions of Panchayats
are also spelt out in Article 243G and 243H. Such powers and

responsibilities are to be structured by legislation of the State. The

2 Arficle 243{d). “Panchayat™ means an institution (by whatever name called) of self- government
constituted under article 2438, for the rural areas;

3 Article 243E. Duration of Panchayats, etc - (1) Every Panchayat. unless soconer
dissolved under any law for the time being in force, shall conbinue for five years from the date
appointed for its first meeting and no longer.

(2} No amendment of any law for the time being in force shall have the effect of
causing dissolution of a Panchayat at any level, which is functioning immediately before such
amendment, till the expiration of its duration speched in clause { 1 ).

(2} An election to constitute a Panchayat shall be completed-

(a} before the expiry of its duration specified in clause (1);

(b} before the expiration of a pernod of six months from the date of its dissolution:

Provided that where the remainder of the perniod for which the dissolved
Panchayat would have continued i1s less than six months, it shall not be necessary to hold
any election under this clause for constituting the Panchayat for such perod.

(4} A Panchayat constituted upon the dissolution of a Panchayat before the expiration
of ts duration shall continue only for the remainder of the penod for which the dissolved
Panchayat would have continued under clause (1) had it not been so dissolved.
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8. Section 162 of THE ACT stipulates that PANCHAYAT areas shall

be divided into wards®.

9. Section 165° declares that every person entitled to be registered
as voter in the relevant part of the electoral rolls of the Assembly is
entifled to be registered as a voter for the purpose of PANCHAYATS

elections.

4 See Foolnote 1
5 Section 162. Electoral division: - Every sabha area, block and district shall be divided into
wards as referred in sections 8(3), 58(2) and 11%(kb) of this Act.

& Section 165. Persons gualified to be registered as woters.- Every person who is
entitled to be registered as voter in the relevant part of the electoral rolls of the Assembly
under the Representation of People Act, 1950, shall be entitled to be registered as a voter in
the list of voters for the electoral drvision to be prepared under section 164.
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restrictions on the constitutional right of voters to contest elections
under the ACT?; (ii) they create an artificial classification among voters
(by demanding the existence of certain criteria which have no
reasonable nexqus to the object sought to be achieved by the ACT), an
otherwise homogenous group of people who are entitled to participate
in the democratic process under the Constitution at the grass-roots

level; and (iii) the classification sought to be made has no legitimate

8 “That the Respondents have passed the impugned Act and MNotification without any consideration,
regard or appredation for the empirical data pertaining to the number of people that would be prevented
from contesting Panchayati Raj elections by its actions. That the Respondents’ actions have the effect of
disqualifying 56.80% of the population who would need to be matriculation pass (69,86,197) and 79.76%
of the population who would need to be middle-pass (10,83,052), in order to contest elections. That by its
actions, the Respondents hawe prevented an overwhelming majority of the population from contesting
:}zﬁnns, in contravention of Article 14, without any regard tor Constitutional principles.” [See: Ground "G’
Petiticn]
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22. Following the PUCL case, one of us held in Desiya Murpokku
Dravida Kazhagam (DMDK) 8 Another v. Election Commission of

India, (2012) 7 S5CC 340: "..... every citizen of this country has a

constitutional right both to elect and also be elected to any one of the

legislative bodies created by the Constitution ....... *.** No doubt, it was a

13 Para 131. With these words, | agree with Conclusions (A) to (E) in the opinion of Brother
Shah, ). and Conclusions {1}, {2}, {4}, {5}, (&), (7] and {3} in the opinion of Brother PV Reddi,

].
14 Para 101. In my opinion, therefore, subject to the fulfillment of the vanous conditions

stipulated in the Constitution or by an appropnate law made in that behalf, every citizen of
this country has a constitutional nght both to elect and also be elected to any one of the
legislative bodies created by the Constitution—the “straight conclusion™ of Mohinder Singh
Gill w. Chief Election Commissioner, (1978) 1 SCC 405, “that every Indian has a nght to elect
and be elected—subject to statutory regulation™, which nghts can be curtailed only by a law

made by the approprate legislation, that too on grounds specified under Article 326 only:
For complete discussion - see paras 86 to 104.
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part of the dissenting opinion. It
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23. Therefore, in our opinion, the
at an election for either the Lok S:
statutory right or a constitutional right is no more res integra and
stands concluded by the abovementioned judgments, in PUCL and

DMDK cases (supra).

24, However, the learned Attorney General brought to our notice
certain observations in some of the judgments to the effect that rights

to vote and contest elections are purely statutory. The context and

15

Para 57. All these petitions filed either under Article 32 or under Article 136 raise certain
common and substantial questions of law as to the interpretation of the Constitution. The
lis, essentially, is between the Election Commission of India, a creature of the Constitution
under Article 224, on the one hand and various bodies claiming to be political parties and
some of their functionanies, on the other hand. The essence of the dispute is whether a
political party 15 enbitled for the alletment of an election symbol on a permanent basis
imespective of its parbcipation and performance judged by the vote share it commanded at
any election.
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challenge to the abovementioned provisions is that they “are violative of

principles such as equality, democracy and fratemity, which are part of the

basic structure doctrine®™.*”

168 Para 12. However, the petitioners raised strong objections against the other aspects of
the reservation policy contemplated under Articles 243D and 243-T. Inibally, they had
assalled the reservation of seats in favour of women, which has been enabled by Arbicles
243-D(2) and (3) with respect to rural local bodies, and by Articles 243T(2) and (3) with
respect to urban local bodies. Howewer, this challenge was given up during the course
of the arguments before this Court and the thrust of the petitioner's arguments
was directed towards the following two aspects:
® Firstly, objections were raised against Article 243-D(g) and Article 243-T(6) since
they enable reservations of seats and chairperson posts in favour of backward classes,
without any guidance on how to identify these beneficianes and the guamtum of
reservation.

® Secondly, it was argued that the reservation of chairperson posts in the manner
contemplated under Arbicles 243-Di4) and 243-T(4) is unconstitutional, IMespective of
whether these reservations are implemented on a rotational basis and mespective of
whether the beneficianes are 5Cs, 5T and women. The objection was directed against
the very pnnciple of reserving chairperson posts in elected local bodies.

17 See Para 13 of K. Krishna Muorthy case
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18 Para 79. The petitioners have asked us to reconsider the precedents wherein the
rights of political participation hawve been characterised as statutory rights. It has
been argued that in view of the standard of reasonableness, faimess and non-discnminabion
required of governmental action under Article 21 of the Constiubon, there s a case for
invalidating the restnictions that hawve been placed on these nghts as a consequence of
reservations in local self-government. We do not agree with this contention.

Para 80. In this case, we are dealing with an affimmative action measure and hence
the test of proportionality is a far more appropnate standard for exercising judicial review. It
cannot be denied that the reservation of chairperson posts in favour of candidates belonging to
the Scheduled Castes, Scheduled Tnbes and women does restnct the nghts of poliical
parbicipation of persons from the unreserved categonies to a certain extent. Howewver, we feal
that the test of reasonable classification is met in view of the legitimate governmental objechive
of safeguarding the interests of weaker sections by ensunng their adequate representation as
well as empowerment in local self-govemment institutions. The positon has been eloguently
explained in the respondents” submissions, wherein it has been stated that “the asymmetries of
power require that the chairperson should belong to the disadvantaged community so that the
agenda of such panchayats s not hijacked for majortanan reasons”™. (Cited from the
submissions on behalf of the State of Bihar, p. 49.)

19 Para 2. Democracy s a concept, a political philosophy, an ideal practised by many nations
culturally advanced and politically mature by resorbing to govemance by representatives of the
people elected directly or indirectly But electing representatives to govern s neither a
‘fundamental nght’ nor a ‘common law nght” but a special nght created by the statutes, or a
‘political nght” or ‘privilege’ and not a “natural’, “absolute” or “vested right’. "Concepts familiar to
common law and equity must remain strangers to electon law unless statutonly embodied.”
Right to remowe an elected representative, too, must stem out of the statute as “in the absence
of a constitubional restnction it is within the power of a legislature to enact a law for the recall of
officers’. its existence or validity can be decided on the provision of the Act and not, as a matter
of policy.
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contemplated elections to the two chambers of Parliament i.e. Rajya
Sabha and Lok Sabha. A small fraction of the Members of the Rajya
Sabha are nominated by the President while other Members are

elected™. In the case of the Lok Sabha, subject to stipulations

23 Section 123(2). Undue influence, that is to say. any direct or indirect interference or
attempt to interfere on the part of the candidate or his agent, or of any other person with the
consent of the candidate or his election agent, with the free exercise of any electoral right:

24 Article 80. Composition of the Council of States.- (1) The Council of States shall consist
of (a) twelve members to be nominated by the President in accordance with the provisions of
clause (3); and (b} not more than two hundred and thirty eight representatives of the States and
of the Union termitones.

(2] The allocation of seats in the Council of States to be filled by representatives of the
States and of the Union temitones shall be in accordance with the provisions in that behalf
contained in the fourth Schedule.

(2) The members to be nominated by the President under sub dlause {a) of clause (1)
shall consist of persons having special knowledge or practical experience in respect of such
miatters as the following, namely:

Literature, science, art and social service.

(4]} The representatives of each State in the council of States shall be elected by the

elected members of the Legislative Assembly of the State in accordance with the system of
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=abha or to the Legislative Assembly is recognised under Articles 325
and 326 subject to limitations (gqualifications and disqualifications)
prescribed by or under the Constitution. On the other hand the right
to vote at an election either to the Rajyva Sabha or to the Legislative
Council of a State is confined only to Members of the Electoral
Colleges specified under Article 80(4) & (5) and Article 171 (3)(a), (b),

(c), (d)** respectively. In the case of election to the Rajya Sabha, the

proportional representation by means of the single transferable vote.

(5) The representatives of the Union Termtones in the council of States shall be chosen in
such manner as Parliament may by law prescrnibe.

25 Article 171(3) Of the total number of members of the Legislative council of a Stata:

(a) as nearly as may be, one third shall be elected by electorates consisting of members
of municipalities, district boards and such other local authorities in the State as Parliament may
by law specify;

(bl as nearly as may be, one twelfth shall be elected by electorates consisting of persons
residing in the State who have been for at least three years graduates of any university in the
temtory of India or have been for at least three years in possession of qualifications prescribed
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by or under any law made by Parliament as eguivalent to that of a graduate of any such
university;

(c) as nearly as may be, one twelfth shall be elected by electorates consisting of persons
who have been for at least three years engaged in teaching in such educational institutions
within the State, not lower in standard than that of a secondary school, as may be prescribed by
or under any law made by Parliament;

(d} as nearly as may be, one third shall be elected by the members of the Legislabive
Assembly of the State from amongst persons who are not members of the Assembly;

(e} the remainder shall be nominated by the Governor in accordance with the provisions
of clause (5)

20 Article 80{(4). The representatives of each State in the council of States shall be elected by

the elected members of the Legislative Assembly of the State in accordance with the system of

proportional representation by means of the single transferable vote.

27 G. Narayanaswami v. G. Pannerselvam & Others [(1972) 3 SCC 717]
“Para 14. Whatever may have been the opinions of Constitution-makers or of their advisers,
whose views are cited in the judgment under appeal, it is not possible to say, on a perusal of
Article 171 of the Constitution, that the Second Chambers set up In nine States in India were
meant to incorporate the pnnople of what 5 known as “funchional™ or “vocational”
representation which has been advocated by Guild-Socialist and Syndicalist Schools of
Political Thought. Some of the ocbservations quoted abowve, in the judgment under appeal
itself, militate with the conclusions reached there. All that we can infer from our
constitutional provisions is that additional representation or weightage was given to persons
possessing special types of knowledge and expenence by enabling them to elect their
special representatives also for Legislabive Councils. The concept of such representation
does not cammy with it. as a necessary consequence, the further noben that the
representative must also possess the very qualifications of those he represents.
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to be elected to either Parliament or the State legislatures.

41. Insofar as the Rajya Sabha and the Legislative Councils are
concerned, such rights are subject to comparatively greater
restrictions imposed by or under the Constitution. The right to vote

at an election to the Lok Sabha or the Legislative Assembly can only

28 Manoj Narula v. Union of India, (2014) 9 5CC 1
Para 110. Article 84 of the Constitution negatively provides the gualification for
membership of Parliament. This Article is quite simple and reads as follows:
“84. Qualification for membership of Pariament - A person shall not
be qualified to be chosen to fill a seat in Pariament unless he -

{a) is a citizen of India, and makes and subscribes before some person
authonsed in that behalf by the Election Commission an oath or affirmation
according to the form set out for the purpose in the Third Schedule;

(k) is, in the case of a seat in the Council of States, not less than thirky
yvears of age, in the case of a seat in the House of the People, not less than
twenty-five years of age; and

{c) possesses such other qualficabions as may be prescnbed in that
behalf by or under any law made by Parliament.”
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43. On the other hand, this Court in Javed & Others v. State of

Haryana & Others, (2003) 8 SCC 369, held that “right to contest an
election is neither a fundamental right nor a common law right. It is a right
conferred by a statute. At the most, in view of Part IX having been added in the

Constitution, a right to contest election for an office in Panchayat may be said to

be a constitutional right ..." .

29 Bhanumati & Others v. State of U.R, (2010) 12 SCC 1

Para 33. The Panchayat Ra insbtubions structured under the said amendment are
meant to initiate changes so that the rural feudal oligarchy lose their ascendancy in willage
affairs and the voiceless masses, who have been rather amorphous, may realise their growing
strength. Unfortunately, effect of these changes by way of constitubtional amendment has not
been fully realised in the semi-feudal set-up of Indian politics in which stll voice of reason is
drowned in an uneven conflict with the mytholegy of individual infallibility and omniscience.
Despite high ideals of constitubional philosophy, rationality in our polity is still subordinated to
political exhibitionism, intellectual tirudity and petty manipulation. The Seventy-third
Amendment of the Constitution i1s addressed to remedy these ewvils.
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“243F. Disqualifications for membership. - (1) A person shall

be disqualified for being chosen as, and for being, a member of a
Panchayat -

(a) if he is so disqualified by or under any law for the time
being in force for the purposes of elections to the
Legislature of the State concemed: Provided that no
person shall be disqualified on the ground that he is less

than twenty-five years of age, if he has attained the age
of twenty-one years;

(b) if he is so disqualified by or under any law made by the
Legislature of the State.

(2) If any question arises as to whether a member of a
Panchayat has become subject to any of the disqualifications
mentioned in clause (1), the question shall be referred for the

decision of such authority and in such manner as the
Legislature of a State may, by law, provide.”

46. It appears from the above, that any person who is disqualified by
or under any law for the time being in force for the purposes of

elections to the Legislatures of the State concerned is also disqualified






Section 175. Section 175 reads as follows:

"Sechion 175. Disqualfhcations.—({1) Mo person shall be a Sarpanch or a Panch of
a Gram Panchayat or a member of a Panchayat Samiti or Zila Panshad or continue
as such who—

[a) has, whether before or after the commencement of this Act. been
conviched—

fi) of an offence under the Protection of Chwil Rights Act, 1955 [Act 22
of 1955 }, unless a penod of five years, or such lesser penod as the
Government may allow in any particular case, has elapsed since his
convichion; or

(i) of any other offence and been sentenced to iImpnsonment for not
less than six months, unless a penod of five years, or such lesser perod as
the Govermment may allow in any parbicular case, has elapsed since his
release; or

being in force, be qualified to vote at the election of a3 Member for the electoral division to
which such list pertains.

31 Section 173(2). Every person who has attained the age of twenty-one years and whose
name is in the st of vobers shall, unless disqualified under this Act or under any other law
for the time being in force, be disqualified to be elected from any electoral drvision.

32 Section 2 (lwi) "Sarpanch™ means a Sarpanch of Gram Panchayat elected under this Act.

33 Section 2 (=i) "Panch® means a member of a Gram Panchayat elected under this Act.
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[aa) has not been conwvicted, but charges hawve been framed in a
criminal case for an offence, punishable with imprizsonment for not less
than ten years;

(b) has been adjudged by a competent court to be of unsound mind; or
(c) has been adjudicated an insolvent and has not obtained his discharge: or

(d) has been remowed from any office held by him In a Gram Panchayat,
Panchayat Samiti or Zila Parnishad under any provision of this Act or in a Gram
Panchayat, Panchayat Samiti or Zila Parishad before the commencement of this
Act under the Punjab Gram Panchayat Act, 1952 and Punjab Panchayat Samiti Act,
1961, and a period of five years has not elapsed from the date of such remowal,
unless he has, by an order of the Government notified in the Official Gazette been

relieved from the disqualihications ansing on account of such removal from office;
or

=Y has been disgualifed from holding office under any provision of this Act
and the pernod for which he was so disqualified has not elapsed; or

() holds any salaned office or office of profit In any Gram Panchayat,
Panchayat Samiti, or Zila Panshad: or

(gl has directly or indirectly, by himself or his partner any share or interest in
any work done by order of the Gram Panchayat, Panchayat Samiti or Zila
Parishad;

(h) has directly or indirectly, by himself or, his partner share or interest in any
transaction of money advanced or bormowed from any officer or servant or any
Gram Panchayat; or

(i) fails to pay any armears of any kind due by him to the Gram Panchayat,
Panchayat Samiti or Zila Panshad or any Gram Panchayat, Panchayat Samiti or
Zila Panshad subordinate therebo or any sum recowerable from him in accordance
with the Chapters and provisions of this Act, within three months after a special
notice in accordance with the rules made in this behalf has been served upon

b
i is servant of Govermnment or a servant of any Local Authorty; or

(k) has voluntanly acquired the cibizenship of a Foreign State or is under any
acknowledgement of allegiance or adherence to a Foreign state; or

(1 is disqualified under amy other prowvision of this Act and the penod for
which he was so disqualiied has not elapsed; or

im} s a tenant or lessee holding a lease under the Gram Panchayat, Panchayat
Sarmiti or Zila Panshad or 1s in amears of rent of any lease or tenancy held under
the Gram Panchayat, Panchayat Samiti or Zila Panshad; or

(ri) is or has been during the period of one year preceding the date of election,
in unauthonsed possession of land or other immovable property belonging to the
Gram Panchayat, Panchayat Sami or Zila Panshad: or

(o) being a Sarpanch or Panch or a member of Panchayat Samith or a Zila
Parnishad has cash in hand in excess of that permitted under the rules and does
not deposit the same along with interest at the rate of twenty-one percentum per
year in pursuance of a general or specal order of the prescnbed authorty within
the time specified by it; or
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(pl being a Sarpanch or Panch or a Chaiman, Vice-Chairman or Member,
President or Vice-President or Member of Panchayat Samiti or Zila Panshad has in
his custody prescrnibed records and registers and other property belonging to, or
vested in, Gram Panchayat, Panchayat Samiti or Zila Panshad and doss not
handover the same in pursuance of a general or spedal order of the prescribed

authorty within the time specfied in the order; or
(q) X = x

(rl admits the claim against Gram Panchayat without proper authorization in
this regard;

(=) fumishes a false caste certificate at the time of filing nomination:

Prowvided that such disqualifications under clauses (r} and (s) shall be for a
pencd of six years.

(t) fails to pay any arrears of any kind due to him to any Primary
Agriculbure Co-operative Society, District Central co-operative Bank and
District Primary co-operative Agriculture Rural Development Bank: or

(u) fails to pay armrears of electricity bills;

[w) has not passed matriculation examination or s equivalent
examination from any recognized institution/board:

Prowvided that in case of a woman candidate or a candidate
belonging to Scheduled Caste, the minimum gualification shall be middle
pass:

Provided further that in case of a woman candidate belonging to
Scheduled Caste contesting election for the post of Panch, the minimum
qualification shall be 5* pass; or

[(w) fails to submit self declaration to the effect that he has a
functional toilet at his place of residence.

Explanation 1. - A person shall not be disgualified under clause (g) for
membership of a Gram Panchayat, Panchayat Samiti or Zila Parishad by reason

only of such person,-—

(a) hawving share in any joint stock company or a share or interest In
any society registered under any law for the time beaing in force
which shall contract with or be employved by or on behalf of Gram
Panchayat, Panchayat Samiti or Zila Parishad; or

(b} having a share or interest in any newspaper in which any
advertisement relabing to the affairs of a Gram Panchayat,
Panchayat Samiti or Zila Panishad may be inserted; or

) holding a debenture or being otherwise concerned in any loan
raised by or on behalf of any Gram Panchayat, Panchayat Samiti or
Zila Panshad; or

(d} being professicnally engaged on behalf of any Gram Panchayat.
Panchayat Samiti or Zila Panshad as a Legal Practtioner; or

(e} hawving any share or interest in any lease of immowvable property in
which the amount of rent has been approved by the Gram
Panchayat, Panchayat Samiti or Zila Panshad in its own case or in
any sale or purchase of iImmovable property or in any agreement
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Central Government etc. The said provision was challenged on the

ground it was arbitrary and unreasonable® and therefore violative of

34 “Para 3(3). ........ The Leamied Senior Counsel contends that it is wholly irrational and arbitrary to
protect highlyplaced public servants from inguiry or investigation in the light of the conditions
prevailing in the country and the comuption at high places as reflected in several judgments of this
Court including that of Vineet Narain. Section 6-4 of the Act is wholly arbitrary and unreasonable
and is liable to be struck down being viclative of Article 14 of the Constitution is the submission of
leamed amicus curiae.

(4], In support of the challenge to the constitutional validity of the impugned provision, besides
observations made in the three-judge Bench decision in Vineet Narain case reliance has also been
placed on varous decisions including 5.G. Jasisinghani v. Union of India [(1967) 2 SCR 703],
Shrilekha Vidyarthi v. State of UP. [(1891) 1 SCC 212], Ajay Hasia v. Khalid Mujib Sehravardi [(1981) 1
SCC 722] and Mardia Chemicals Ltd. v. Union of India [(2004) 4 3CC 311] to emphasize that the
absence of arbitrary power is the first essential of the rule of law upon which our whole
constitutional system is based. In Mardia Chemicals case a three-Judge Bench held Section 17(2) of the
Securitisation and Reconstruction of FAnancial Assets and Enforcement of Security Interest Act, 2002 to
be unreasonable and arbitrary and viclative of Article 14 of the Constitution. Section 17(2) provides for
conditon of deposit of 75% of the amount before an appeal could be entertained. The conditon has
been held to be illusory and op ive. Malpe Vishwanath Acharya v. State of Maharashtra [(1998) 2
SCC 1], again a decision of a greegu e Bench, setting aside I:Ir:'lllf: decision of the High Court which
upheld the provisions of Sections S(10Mb), 1101} and 12(3) of the Bombay Rents, Hotel and Lodging
House Rates Control Act, 1947 pertaining to standard rent in petitions where the constitutional validi
of those provisions was challenged on the ground of the same being arbitrary, unreasona
and consequently ultra wires Article 14 of the Constitution, has come to the conclusion that
the =aid provisions are arbitrary and unreasonable.”
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v, Bar CoOuncil of Indid & ULRErs, |1Y¥4¥s) 1 SUL (52, 1T Was a case
where the legality of a rule made by the Bar Council of India

prohibiting the enrcolment of persons who completed the age of 45

35 “"Fara &4 .. . We are also clearly of the view that no distinction can be made for certain class
of officers 5|:|a|:rﬁed in Section 6-& who are described as decision making officers for the purpose of
inquiryfinvestigation into an offence under the PC Act, 1988. There is no rational basis to classify the
two sets of public servants differe on the ground that one set of officers is decision making officers
and not the other set of officers. i there is an accusation of bribery, graft, illegal gratification or
criminal misconduct against a public servant, then we fail to understand as to how the status of
offender is of any relevance. Where there are allegations against a public servant which amount to an
offence under the PC Act, 1988, no factor pertaining to expertise of decision making is involved. Yet,
Section &-A makes a distinction. It is this vice which renders Section 6-A violative of Article 14.
Moreover, the result of the impugned legislation is that the wery group of persons, namely, high
ranking bureaucrats whose misdeeds an illegalities may have to inguired into, would decide
lHl"El:hEF the CBI should even start an inguiry or investigation against them or not. There will be no
confidentiality and insulation of the investigating agency from pelitical and bureaucratic contral and
influence because the approval is to be taken from the Central Government which would involve leaks
and disclosures at every stage
Para 39.  In view of nurfnmgnlng dizcussion, we hold that Section 8-A(1), which requires approval of
the Central Government to conduct any inguiry or investigation into any offence alleged to have been
committed under the PC Act, 1988 where such allegation relates to E:?the employees of the Central
Government of the level of Joint Secretary and above and (b) such officers as are appointed by the
Central Government in corporations established by or under any Central Act, rnment El:l nies,
societies and local authorties owned or controlled by the Govemnment, is invalid and violative of Article
14 of the Constitution. As a necessary corollary, the provision contained in Section 26 (c) nfthe Act A5
of 2003 to that extent is also dedared invalid.”
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62. We are of the opinion that in view of the conclusion recorded by

the Court that the rule is beyond the competence of Bar Council of

36 Para 13. The next question, is the rule reasonable or arbitrary and unreasonable? The rationale for
the rule, as stated earlier, is to maintain the dignity and purity of the profession by keeping out those
who retire from wvarious govemment, guasi-government and other institutions since they on being
enrclled as advocates use their past contacts to canwvass for cases and thereby bring the profession
into disrepute and also pollute the minds of young fresh entrants to the profession. Thus the object of
the rule is clearly to shut the doors of profession for those who seek entry in to the profession after
completing the age of 45 years. In the first place, there is no reliable statistical or other material placed
on record in support of J:Ealnfaem:e that ex-govemment or quasi-govemment servants or t like
indulge in undesirable activity of the type mentioned after entmngbﬂﬁetﬁm ion. Secondly, the rule
does not debar only such persons from entry in to the profession who have completed 45
years of age on the date of seeking enrcdlment. Thirdly, those who were enrolled as advocates while
they were young and had later taken up some job in any govermment or gquasi-government or similar
institution and had kept the sanad in abeyance are not debarmred from reviving their sanads even after
they have completed 45 years of age. There may be a large number of persons who initially entered
the profession but later took up jobs or entered any other gainful eccupation who revert to practise at a
later date even after they have crossed the age of dﬁ-tﬁeam and under the impugned rule they are not
debarred from practising. Therefore, in the first place there is no dependable material in support of the
rationalke on which the rule is founded and secondly the rule is discriminatory as it debars one group of
persons who have crossed the age of 45 years from enrolment while allowing another group to revive
and continue ice even after crossing the age of 45 years. The rule, in our view, therefore, is
clearly discriminatory. Thirdly, it is unreasonable and arbitrary as the choice of the age of 45
years is made keeping only a certain group in mind ignoring the vast majority of other persons who
were in the service of govemment or guasi-government or similar institutions at any point of time.
Thus, in our view the impugned rule viclates the prindple of equality enshrined in Article 14 of the
Constitution.
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of 1985, benefit of the enhanced age of superannuation was given to
certain employees who had retired in the interregnum between
20.2.1983 and 23.08.1984; while others were denied such benefit.
Prabhakar Rao and others who were denied the benefit challenged the
legislation. This Court placing reliance on D.S. Nakara Case
concluded that the impugned Act insofar as it denied the benefit to
some of the employees who retired in the interregnum between two

dates mentioned above was unsustainable and held as follows:-

“The principle of Nakara clearly applies. The division of
Government employees into two classes, those who had
already attained the age of 55 on February 28, 1983 and those who
attained the age of 55 between February 28, 1983 and August 23,
1984 on the one hand, and the rest on the other and denying the
benefit of the higher age of superannuation to the former
class is as arbitrary as the division of Government employees
entitled to pension in the past and in the future into two classes,
that is, those that had retired prior to a specified date and those
that retired or would retire after the specified date and confining the
he?eﬁts of the new pension rules to the latter class only. ..." (Para
20

The Bench also observed:-

“Now if all affected employees hit by the reduction of the age of
superannuation formed a class and no sooner than the age of
superannuation was reduced, it was realized that injustice had been
done and it was decided that steps should be taken to undo what
had been done, there was no reason to pick out a class of persons
who deserved the same treatment and exclude from the benefits of
the beneficent treatment by classifying them as a separate group
merely because of the delay in taking the remedial action already
decided upon. We do not doubt that the Judge’s friend and
counselor, "the common man”, if asked, will unhesitatingly respond
that it would be plainly unfair to make any such classification. The
commonsense response that may be expected from the common
man, untrammeled by legal lore and leaming, should always help
the Judge in deciding questions of faimess, arbitrariness etc.
Viewed from whatever angle, to our minds, the action of the
Govemment and the provisions of the legislation were plainly
arbitrary and discriminatory.” (Para 20)
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SCC 709 which dealt with the question of declaring a statute

unconstitutional on the ground it is arbitrary.

“43. Sri Rohinton MNariman submitted that inasmuch as a lamge
number of persons falling within the exem&ted categories are
allowed to consume intoxicating liquors in the State of Andhra
Pradesh, the total prohibition of manufacture and production of
these liquors is "arbitrary" and the amending Act is liable to be
struck down on this ground alone. Support for this proposition is
sought from a judgment of this Court in State of Tamil Nadu & Ors.
v. Ananthi Ammal & Others [(1995) 1 SCC 519]. Before, however, we
refer to the holding in the said decision, it would be appropriate to
remind ourselves of certain basic propositions in this behalf. In the
United Kingdom, Parliament is supreme. There are no limitations
upon the power of Parliament. No Court in the United Kingdom can
strike down an Act made by Parliament on any ground. As against
this, the United States of America has a Federal Constitution where
the power of the Congress and the State Legislatures to make laws
is limited in two ways, viz., the division of legislative powers
between the States and the federal govemment and the
fundamental rights (Bill of Rights) incorporated in the Constitution.
In India, the position is similar to the United States of America. The
power of the Parliament or for that matter, the State Legislatures is
restricted in two ways. A law made by the Parliament or the
Legislature can be struck down by courts on two grounds
and two grounds alone, viz., (1) lack of legislative competence
and (2) violation of any of the fundamental rights guaranteed in
Part-ll of the Constitution or of any other constitutional provision.
There is no third ground. We do not wish to enter into a
discussion of the concepts of procedural unreasonableness and
substantive unreasonableness - concepts inspired by the decisions
of United States Supreme Court. Even in U.5.A., these concepts and
in particular the concept of substantive due process have proved to
be of unending controversy, the latest thinking tending towards a
severe curtailment of this ground (substantive due process). The
main criticism against the ground of substantive due process being
that it seeks to set up the courts as arbiters of the wisdom of the
Legislature in enacting the particular piece of legislation. It is
enough for us to say that by whatever name it is characterized, the
ground of invalidation must fall within the four comers of the two
grounds mentioned abowve. In other words, say, if an enactment
challenged as violative of Article 14, it can be struck down only if it
is found that it is violative of the equality clausefequal protection
clause enshrined therein. Similarly, if an enactment is challenged as
violative of any of the fundamental rights gquaranteed by clauses (a)
to (g) of Article 19(1), it can be struck down only if it is found not
saved by any of the clauses (2) to (6) of Article 19 and so on. No
enactment can be struck down by just saying that it is
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arbitrary*™ or unreasonable. Some or other constitutional infirmity
has to be found before invalidating an Act. An enactment cannot
be struck down on the ground that Court thinks it
unjustified. The Parliament and the Legislatures, composed as they
are of the representatives of the people, are supposed to know and
be aware of the needs of the people and what is good and bad for
them. The Court cannot sit in judgment over their wisdom. In
this connection, it should be remembered that even in the case of
administrative action, the scope of judicial review is limited to three
grounds, viz., (i) unreasonableness, which can more appropriately
be called irrationality, (ii) illegality and (iii) procedural impropriety
[See Council of Civil Services Union v. Minister for Civil Services
(1985 A.C.374) which decision has been accepted by this Court as

well]l. The applicabilith( of doctrine of prngnrtinnalityr even in
administrative law sphere is yet a debatable issue. [See the
opinions of Lords Lowry and Ackner in R. v. Secretary of State for
Home Department ex p Brind, [1991 AC 696 at 766-67 and 762]. It
would be rather odd if an enactment were to be struck down
by applying the said principle when its applicability even in
administrative law sphere is not fully and finally settled. It
is one thing to say that a restriction imposed upon a
fundamental right can be struck down if it is
disproportionate, excessive or unreasonable and quite
another thing to say that the Court can sirike down
enactment if it thinks it unreasonable, unnecessa or
unwarranted. Now, coming to the decision in Ananthi Ammal, we
are of the opinion that it does not lay down a different proposition. It
was an appeal from the decision of the Madras High Court striking
down the Tamil MNadu Acquisition of Land for Harijan Welfare
Schemes Acts 1978 as violative of Articles 14, 19 and 300A of the
Constitution. On a review of the provisions of the Act, this Court
found that it provided a procedure which was substantially unfair to
the owners of the land as compared to the procedure prescribed by
the Land Acquisition Act, insofar as Section 11 of the Act provided
for payment of compensation in instalments if it exceeded Rupees
two thousand. After noticing the several features of the Act
including the one mentioned above, this Court observed:

“7. When a statute is impugned under Article 14 what
the court has to decide is whether the statute is so
arbitrary or unreasonable that it must be struck down.
At best, a statute upon a similar subject which derives
its authority from another source can be referred to, if
its provisions have been held to be reasonable or have
stood the test of time, only for the purpose of indicating

A0 An expression used widely and rather indiscriminately - an expression of inherently
imprecise import. The extensive use of this expression, in India reminds one of what
Frankfurter,). said in Hatbe Mae Tiller v. Atlantic Coast Line Railroad Co., 87 LEd. 610. "The
phrase begins life as a literary expression; its felicity leads to s lazy repetibtion and repetition
soon establishes & as a legal formula, undiscriminatingly used to express different and

sometimes contradictory ideas”, said the learmed Judge.
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what may be said to be reasonable in the context. We
proceed to examine the provisions of the said Act upon
this basis.

44. It is this paragraph which is strongly relied upon by Shri
Mariman. We are, however, of the opinion that the observations in
the said paragraph must be understood in the totality of the
decision. The use of the word “arbitrary’ in para 7 was used in the
sense of being discriminatory, as the reading of the very paragraph
in its entirety discloses. The provisions of the Tamil Nadu Act were
contrasted with the provisions of the Land Acquisition Act and
ultimately it was found that Section 11 insofar as it provided for
payment of compensation in instalments was invalid. The ground
of invalidation is clearly one of discrimination. It must be
remembered that an Act which is discriminatory is liable to be

labeled as arbitrary. It is in this sense that the expression
“arbitrary’ was used in para 7."

68. From the above extract it is clear that courts in this country do
not undertake the task of declaring a piece of legislation
unconstitutional on the ground that the legislation is “arbitrary™ since

such an exercise implies a value judgment and courts do not examine
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classification created by each of the impugned clauses amount to an

unreasonable classification among people who form one class but for

41 In Municipal Committee Amritsar v State of Punjab, (1969) 1 SCC 475, at para 7. this
Court clearly ruled out the application of the doctnne of "due process™ employed by the Court
adjudicating the constitutionality of the legislation.

But the rule enunciated by the American Courts has no application under our
Constitutional set up. The rule is regarded as an essential of the - Eue process clauses™
incorporated in the American Constitution by the Sth & the 1lath Amendments. The
Courts in India hawve no authority to dedare a statute invalid on the ground that it
violates the "due process of law™. Under our Constitution, the test of due process of law
cannot be applied to statutes enacted by the Parliament or the State legislatures. This
Court has :lEhP itely ruled that the doctrine of “due process of law™ has no place in our
Constitutional system: A K. Gopalan v. State of Madras, 1550 SCR. 88. Kania, CJ.,
observed (at p. 120)-

"There is considerable authority for the statement that the Courts
are not at liberty to declare an Act woid because in their opinion it is
opposed to a spirit supposed to pervade the Constitution but not
expressed in words, . . . . it is only in express :urtstrl:u‘l:mnal provisions

limiting legislative p-uwer and controlli ing the tem & miajority
by a permanent and paramount law settded by tl!n :lerrrh-emte wisdom of

the nation that one can join a safe and solid ground for the authority of
Courts of Justice to declare void any legislative enactment.”
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of the offices mentioned in the opening clause of Section 175(1).
However, the minimum educational qualification is lowered insofar as
candidates belonging to scheduled castes and women are concerned to
that of “middle pass®™ whereas a further relaxation is granted in favour
of the scheduled caste woman insofar as they seek to contest for the

office of Panch.

42 ~(v) has not passed matriculation examination or its eguivalent examination from any
recognized institution/board:

Prowvided that in case of a woman candidate or a candidate belonging to Scheduled
Caste, the minimum gualfication shall be middle pass:

Prowvided further that in case of a woman candidate belonging to Scheduled Caste
contesting election for the post of Panch, the minimum qualification shall be 5% pass;”
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fmpu ned ais-qualiﬁﬁratiﬂn in respect of having minimum education
qualification.”

76. According to the Annexure-5 (to the said affidavit of the
respondents) the details of the educational qualification of the persons
above 20 wyears of age [under Section 173(2)* of THE ACT the
minimum qualifying age for contesting any PANCHAYAT election is 21

yvears) are as follows:

43 Section 173 (2). Every person who has attained the age of twenty-one years and whose
name is in the list of voters shall, unless disqualified under this Act or under any other law for
the time being in force, be gualified to be elected from any electoral division.
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fit to prescribe a minimum educational qualification and such a
prescription cannot be said fo be making an unreasonable
classification among the voters attracting the wrath of Article 14.

Several judgments of this Court are referred to emphasise the

45 “Section 21. Functions and duties of Gram Panchayat.—Subject to such rules as may
be made, it shall be the duty of the Gram Panchayat within the limits of the funds at it=s disposal,
to make amangements for carmying out the requirements of sabha area in respect of the
following matters including all subsidiary works and builldings connected therewith:--

Xl Non-conventional Energy Sources-

(1} Promotion and Development of non-conventional energy schemes.
(2} Maintenance of community non-conventional energy dewvices,
including bio-gas plants and windmills.

(3} Propagation of improved chulhas and other efficient dewvices.

X¥l. Socal Welfare including Welfare of the Handicapped and Mentally Retarded-
(1) Participation in the implementation of the soccal welfare
programmes including welfare of the handicapped, mentally retarded and
destitute.

(2) Monitoring of the old age and widows pension scheme.”

43



power to discriminate between
Therefore, prescription of an educ
for better administration of the [
our view cannot be said either
unreasonable or without a reason

be achieved.

456 We are of the opinion that it is not really
made by this Court regarding the importan
disputing the general proposition that edu
personality of a human being. Secondly, 1
the relevance of education in the context
by the Constitution. [See: Bhartiya Sev
(2012) 9 5CC 310; Awinash Mehrotra v |
v. State of Maharashtra, (2005) & SCC 5!
& Drainage Board; (1954) 6 5CC 282:
{1993) 1 SCC 645. Maharashtra State
Education v. K.5. Gandhi, (1591) 2 SCC
{1574) 1 sCC 19].






otherwise eligible to contest the election and therefore create an

artificial and unreasonable classification which has no nexus to the

objects sought to be achieved by the ACT.

89, Constitution makers recognised indebtedness as a factor which is
incompatible in certain circumstances with the right to hold an elected

office under the Constitution. Article 102(1)(c)* and Article 191(1)(c)**

43 Article 102. Disqualifications for membership.—(1) A person shall be disqualified for
being chosen as, and for being, a member of either House of Parliament -
K

ic) - if he is an undischarged insolvent;

49 Artidle 191. Disgualifications for membership.—{1) A person shall be disqualified for
being chosen as, and for being, a member of the Legislative Assembly or Legislative Council
of a State -

ic) if he is an undischarged insolvent.
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declare that an undischarged inso
Member of Parliament or the Stat:
of the operation of Article

disqualification extends even to

President and the Vice-President.

90. The expression “insolven:
Constitution. In the absence of a
be understood to mean a person

under any law made by the comp

30 Section 6. Acts of insolvency —(1) A di
following cases, namely:-
(a) if, in India or elsewhere, he mak
to a third person for the beneht of his creditor:
(b} if. in India or elsewhers, he mak
with intent to defeat or delay his creditors;
(ch if in India or elsewhere, he ma
thereof, which would, under this or any other enactment tor the time being In force, be void as
fraudulent preference if he were adjudged an insolvent;
(d} if with intent to defeat or delay his creditors, -

n he departs or remains out of the termtories to which this Act extends;

) he departs from his dwelling-house or usual place of business or otherwise
absents himself;

) he secludes himself so as to deprnive his creditors of the means of

communicating with himg

(e} if any of his property has been sold in execution of the decree of any Court for the
payment of money;

() if he petibions to be adjudged an insolvent under the provisions of this Act;

(g} if he gives notice to any of his creditors that he has suspended, or that he i1s about
to suspend, payment of his debts; or

(k) if he = imprisoned in execution of the decree of any Court for the payment of
money.

(2} Without prejudice to the provisions of sub-section (1), a debtor commits an act of
insolvency if a creditor, who has obtained a decree or order against him for the payment of
mioney (being a decree or order which has become final and the execution whereof has not been
stayed), has served on him a notice [hereafter in this sechon referred to as the nsolvency
notice) as prowvided in sub-section (3) and the debtor does not comply with that notice within the
period specihied thersin:

Provided that where a debtor makes an application under sub-section (5) for
setting aside an insolvency nobice-

{a) in a case where such application is allowed by the District Court, he shall
rnot be deemed to have committed an act of iInsolvency under this sub-secbon;
and

(b) in a case where such application is rejected by the Distnict Court, he shall

be deemed to have committed an act of insolvency under this sub-section on the
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Provincial Insolvency Act, 1920 and Section 95 of the Presidency —
Towns Insolvency Act, 1909 declare various activities which constitute
acts of insolvency. It is an aspect of indebtedness - a specified
category of indebtedness. If the Constitution makers considered that

people who are insolvent are not eligible to seek various elected public

date of rejechion of the application or the expiry of the perod speched in the
insolvency notice for its compliance, whichever s later:

51 Section 9. Acts of insolvency.- (1) A debtor commits an act of insolvency in each of the
following cases. namely;-

(a) if, in thie States or elsewhere, he makes a transfer of all or substantially all
his property to a third person for the benefit of his creditors generally;

(k) if, in the States or elsewhere, he makes a transfer of his property or of any
part thereof with intent to defeat or delay his creditors;

(c) if, in the States or elsewhere, he makes any transfer of his property or of

any part thereof, which would, under this or any other enactment for the time being in
force, be void as fraudulent preference if he were adjudged an insolvent;

(d) if, with intent to defeat or delay his creditors,—
(i) he departs or remains out of the States,
[in} he departs from his dwelling-house or usual place of business or otherwise
absants himself,
[ini) he secludes himself so as to deprnive his creditors of the means of
communicating with himg
(e} if any of his property has been sold or attached for a penod of not less
than twenty-one days in execution of the decree of any Court for the payment of money;
(A if he petitions to be adjudged an insolvent;
(g} if he gives notice to any of his creditors that he has suspended, or that he
is about to suspend, payment of his debts;
(h) if he s imprisoned in execution of the decree of any Court for the payment
of money.

(2} Without prejudice to the provisions of sub- section (1], a debtor commits an act of
insolvency if a creditor, who has obtained a decree or order against him for the payment of
money (being a decree or order which has become final and the execution whereof has not been
stayed), has served on him a nobce [hereafter in this sechon referred to as the insolvency
notice) as provided in sub- section (3} and the debtor does not comply with that notice within
the penod specified thersin:

Provided that where a debtor makes an application under sub- section (5) for
setting aside an insolvency nobce—

{a) in a case where such application is allowed by the Court, he shall
rnot be deemed to have committed an act of insolvency under this sub- sechion;
and

(b) in a case where such applicabion is rejected by the Court, he shall

be deemed to have committed an act of insolvency under this sub- section on the

date of rejection of the application or the expiry of the period speched in the

insolvency notice for its compliance, whichever s later:

Provided further that no insolvency notice shall be served on a debtor residing,
whether permanently or temporanly, outside India, unless the creditor obtains the leave of the
Court therefor.
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As per the data available with the State, of the abovementioned 8.5

lakkhs households, classified to be below the poverty line,

53 Paras 4 & 5 of the Addl. Afhdawt of Respondents 1 to 3

4.

That the main objective of the programme is to ensure access of toilets to all rural
families so as to achieve Open Defecation Free (ODF) status. For this purpose, both the
Center and State of Haryana have also been providing financal incentive to the people
below poverty line (BPL) in the rural areas of State of Haryana. Besides few other Above
Poverty Line [(APL) housshold categonies namely, all SCs, small farmers. marginal
farmers, landless labourers with homestead, physically handicapped and women headed
households were also identifed for the purpose of granting financial incentive since
01.04.2012 under the said scheme.

That the financial incentive is also being provided to Below Poverty Line {EPL)
households for the constructon and usage of individual household latrines (IHHL) in
recognition of their achievements. In Haryana total rural BPL households are B,56,359
and against it, 7.21.038 households have been provided incentive for the construction of
IHHL. Similarly. Above Powerty Line (APL) households restnicted to SCs/STS, small and
marginal farmers, landless labourers with homestead, physically handicapped and
women headed households have also been provided financial assistance wef
04.04.2012. Presently, wef 02.10.2014 the financial incentive is being given to above
category of households @ Rs.12000 (Rs.9000 from Centre and Rs 2000 from State
Government). Out of 30,67,907 rural households 25,84,810 Le. 84% have IHHLs. Out of
which 23,600,318 IHHLs have been builld under Rural Sanitation Programmes since 1999,
of which 8,82.012 have been given incentive money at warnous rates prevailing at
different times.
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up with a missionary zeal the cause to eradicate this unhealthy
practice. At some point of time, he even declared that the priority of
this country should be to get rid of such unhealthy practice than to
fight for independence. It is unfortunate that almost a hundred years
after Gandhiji started such a movement, India is still not completely
rid of such practice. The reasons are many. Poverty is one of them.

However, this unhealthy practice is not exclusive to poorer sections of

54 In England this habit existed till 15* Century at least, “poor sanitation made London a
death-trap. Without any kind of sewage systemn, the streets stank to high heaven, whereas
human excrement was systematically collected in Chinese cities and used as fertilizer in
outlying paddy fields. In the days when Dick Whittington was lord mayor - four times
between 1397 and his death in 1423 - the streets of London were pawved with something
altogether less appealing than gold.”, [Miall Ferguson, Civilization : The West and the
Rest , (First Edition, Penguin Press, 2011)] page 23
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wr can such classification be said to

ught to be achieved by the Act.

Asons, we see no merit in this writ
d.

LR LR R R LR R R R RO REE LR L] I'IJI'

(J. Chelameswar)

LR LERd PR R LR R R RO REE LR L] I'IJI'

(Abhay Manohar Sapre)
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