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Along wai
for justic

WHILE KERALA'S PLACHIMADA CASE AWAITS
ADJUDICATION, THE ISSUES IT RAISES MUST
CONCERN THE GOVERNMENT'S POLICY PLANNERS,

WRITES SUJITH KOONAN

lachimada’s struggle and protest
for justice continue even alter a
decade. Plachimada's protest against
Coca Cala started more than adecade
ago; It was against polluting the
environment, depleting groundwa-
ter, and polluting agricultural land
by dumping dangerous solid waste,
The issues are still unsettled. Over
the vears, this particular protest has
become a symbol of the public’s
reseniment and struggle against
lobalisation, of the people’s claim
o vital natural resources such as
groundwater, and industries’ indif-
ference to environmental pollution
caused by them, Plachimada is not
an isolated protest against Coca
Caola, Similar protests are going on
against Coca Cola in Mehdigani
(Uttar Pracdesh) and Kala Dhera
(Rajasthan). People are also protest-
ing against other soft drinking man-
ufacturing companies, for example
Pepsi in Palnkkad (Kerala),

Pinchimmda’s long wait for justice
highlights the acute insensitivity of
thestate and its machineries towanrds
the sufferings of a people, and their
collective claims. It alsoexposes the
dangerous tendency of state machin-
ery to brazenly neglect the interests
and concerns of the poor the vul:
nerable, and the marginalised Insphie
of the movement’s availing of polit-
izl aunsed D] strategies fora fodrencd,
the government's quisscence coupled
with legal technicalities continue to
impair deliveranoe of justice tothe
people of Plachimada,

Plachimada's begal battle started
in 2003, It all began on the power of
the Panchayat tocontrol groundwater
extraction by Coca Cola. Unfortu-
nately, oven in the presence of ovi-
demee, the lssueol poliution did not
become & part of the legal battle
(Reports by designated scientilic
beoxthes such as the Kerala Pollution
Control Board did highlight the pol-
Iution caused by Coca Cola),

When the Plachimada case came
before the Kerala High Court, aSin-
gle Bench approved the power of the
Panchayat to control Coca Cola’s
groundwater extraction in public
interest. The Bench relied on the Pub-
lie Trust Doctrine. The doctrine
makes the government a trustee of
key natural resources (here, ground-
water}, while demanding that such
resourees be malntained, conserved,

anel used for public interest, Signif-
teantly, the Single Bench extended
the application of an existing envi-
ronmiental law principle to ground-
water - the most imporiant source
of freshwater in India. However in
2005, a Division Bench reversed this
decizionof the Single Bench, uphold-
imyz am uncomntrolled right of land own-
ors to extract groundwater from
their land. The matter has been
pending before the Supreme Court
sines then,

Whille the litigation was pending
in the court, a number of signiflcant
changes huppened. First. a number
of states enacted separate groand-
water Lyws. These laws authorise the
stube government to control ground-
waterextraction by private parthes,
This clearly indicates a disfavouring
of the traditional conception of
groundwater being a part of land
rights. [t also Indlcates recognition
of environmental and human rights
implicationsof mdiseriminste extroae
thon of groundwater by individuals
and eompanies.

Second, 4 wide consensus seems
to have evalved, at least in the Cen-
tral government, on updating water
law to incorporate the himan right
to water and to make the publbe trist
doctrine a fundamental principle of
weater lvw. The human right to water
15 indeed a part of the fundamental
right to life as the Constitution of
India guarantees. Further, seme of
the recent legislative suggestions of
the Central government inthe water
sector include these developments,
therely creating o new basis for a
water law that implements the
human right to waten For example,
athy the Groamdwater Model Bill, 2011
and the Water Framework Law, 2011
dirafted under the auspices of the Plon-
ning Commission recognise the
aspects of public trost and human
rights regarding water.

The extent to which these devel-
opments will reflect In the Supreme
Court decision in the Plachimads case
i vt tobe seen, I the Supreme Cort
does consider these developments,
it would he 8 great victory of the
Plachimada people’s movement. It
waolild also be o great contribution
by the Plachimada people move-
ment to other ongoing protests
agalnst Coen Cola in Mehdlgan) and
Kala Dhera. The Suprems Court's

endorserent of these progressivecan-
copts would hasten the adoption
the groundwater legal regime of a
respectiul attitude towards sus-
tainability and human rights,

i Suprems Court decision
could if fvourable bea political vie-
tary for the Plachimada peopbe and
the maoverment, it would not be s rem-
edy to thelr suffering. The compen:
satlon clabms of the movement and
the responses of the Government and
Coca Cola towards it are highly crit-
benl. The state gover it recogn ised
the compensation lssue by passing
the Plachimada Coca-Cola Victims®
Relbel anwd Compensation Claims Spe-
clal Tribunal Bill, 2011 (Plachima-
i Tribumal Billhon 24 Februnry 011
The Bill's parpose was to establish
a special tribunal to settle the com-
pensation claims of the people. Prior
tor this, a high power committee of
the Government of Kerala (20068) con-
firmed the role of the Company in
causing damage to the environment,
ﬂiﬂcull!ll‘ﬂ] economy, and individ-
nals,

The Bill has been reserved for the
assentof the Presidentof Indiaand
isresting in a government file await-
ing approval on its procedural per-
fection and conformity with con-
stitutional provisions. The Centre
sought clarifications from the state
government on the latter's consti.
tutional mandate toenact such a law
While procedural technicalities are
worth confirming, the question
looms karger: how many more months
and years must the peopleol Plachi-
mada dedicate to walting in anticl
pation?

In this context. the passingof the
Bill as an official endorsement of the
need fo provide falr and just com-
pensation to the Plachimada people
isan important concern. Therefone,
the questions about the mechanism,
relevant law, and responsible party
{cemitral or stote government) mist
not take years to be sorted out,
Dalaying justice amounts todenying
justioe. Indeed, procedural techni-
calities obstructing the delivery of
substantive justice, does not speak
wetll about the capability of our
legal system,

A major challenge for the Plachi-
mada movement, initially was get:
ting government recognition of
claims. Claims of public
movements tend to be
conskdered “allegations”

than.

Early developments in the Flachi-
macda sagn clearly demonsirate this.
In April 2003, the Perumatty Pan-
chayat responded to the public
protest by refusing to renew Coca
Cola’s lieense. Coca Cola challenged
this in the Kerala High Court. The
Court referred the matter to the
Department of Local Self Govern-
ment which directed the Perumnt-
ty Panchayal to appoint an expert
bely torstucy the matter and M.Eell'ﬂ
decision. The Panchayat's decision
wiis discredited on the ground that
itlacked supporting scientific/expert
opinion.

In effect, the necd forexpert opin-

jom overshadowed the plight of the
peopleaf Flachimada. The established
practioe of insisting on expert sci-
entifie opinlon wvalldate the claims
of public movements prevailed. A
mumber of reports by various expert
bedles (eg.: Kerala Pollution Control
Board, Central Ground Wister Board)
further corroborates this practice.

Therefore, sclentifically estab-
lishing the link between groumsdwater
depletion and pollution iscrucial to
dispense falr and just componsation
tothe people. of Plachimada, The rel-
mwimhmrnmﬂw
of probability is acceptable or an
absolute conclusiveness is essen-
tial. It is not clear, whether uncer-

tainty in sclentific conclusbons about
thelink between Pinchimarda’s plisght
and Coca Cola will go in favour of
the company or the people.
Plachimada's long wait for justice
shows the insensitivity of our legal
and polithcal systern towards people’s
struggles and sufferings. This cal-
Iousness is highlighted when the poo-
ple involved are poor and vulnera-
ble. The Plachimusda issue warrants
mmedinteand appropriate sctions
by varbous government agenches.
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as opposed to Tacts’. -
The widely prevalent
belief is that tocstab. [

lish ‘facts”, the P

involvement of ‘sei-
entifiic

‘tralned  sclen-
tists//experts’ are
imporative. This
makes i lot of dif-
ference in lIts
acceptabllity by
publbe institutions
and decision-mak-
ing bodies like the
Jucticiary, This is a
muigjor hurdle for peo-
ple’s movements.
Endorsement of claims
by ‘experts’ also has on
impact on public percep-




